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1. InTRODUCTION

The Clean Air Act Amendments of 1990 (1990 Amendments)
represent the culmination of a decade of debate and controversy.
Signed into law on November 15, 1990, this historic legislation
establishes an aggressive regime of new control requirements to
address four crucially important air pollution problems: urban
smog, hazardous air pollution, acid rain, and depletion of the
stratospheric ozone layer. Accompanying the new substantive
requirements are enhanced enforcement authorities, expanded
opportunities for citizen lawsuits, and a sweeping new permit pro-
gram, all designed to facilitate the difficult task of implementing
the Clean Air Act’s (CAA) pollution control requirements.

This Article provides an overview of the new clean air law,
including a historical perspective on how the legislation emerged
from years of protracted debate, a discussion of major themes in
the law and their implications regarding trends in national envi-
ronmental legislation, a title-by title overview of the central pro-
visions of the legislation, and 'a final assessment of the 1990
Amendments.

II. BackGrouUND: THE CLEAN AIR DEBATE THROUGH THE 1980s

When President Bush signed the 1990 Amendments into law
on November 15, 1990, he ended one of the longest—and hardest
fought—Ilegislative battles in recent congressional history.

Throughout the 1980s, thousands of hours were spent devel-
oping, debating, and blocking legislative proposals; hundreds of
witnesses testified at hearings;' and millions of dollars were spent
on lobbying by interest groups. Eventually, the Speaker of the
House and the Senate Majority Leader both had to personally
participate in negotiations to resolve specific issues. The product

1. See CommrTreE 0N ENERGY AND COMMERCE, REPORT OF THE CLEAN AIR ACT

AMENDMENTS oF 1990, H.R. Rep. No. 490, 101st Cong., 2d Sess., pt. 1, at 403
(1990) (listing all the House hearings from 1981 to 1990).
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of all this effort is a sweeping collection of programs that dwarfs
previous environmental laws. Any one of the 1990 Amendments’
five major titles would ordinarily be an act in itself.

Litigation will inevitably follow the 1990 Amendments. Un-
happy interest groups are already suggesting that Congress acted
hastily and included some provisions by oversight or mistake.?
However, Congress had ten years to consider clean air policy
choices and evaluate alternatives. As one who has participated in
the reauthorization battle since its first day, I can attest that, in
recent experience, no legislation has received more scrutiny dur-
ing its consideration. Congress’s policy decisions were informed
choices. To help understand those choices and the extraordinary
change in the debate as the decade unfolded, this Section dis-
cusses the nearly ten years of congressional clean air debate that
preceded passage of the 1990 Amendments.

Ronald Reagan’s criticism of the CAA in 1980 foreshadowed
the reauthorization battle to come. Then, in March 1981, the Na-
tional Commission on Air Quality, which had been was created by
Congress in the Clean Air Act Amendments of 1977, fired the first
shot.? Although the Commission recommended keeping the CAA’s
basic standards and health goals, it concluded that attainment
deadlines, tailpipe standards, and the prevention of significant
deterioration (PSD) program all could be dramatically weakened.*
Several of the Commission’s members strongly dissented from
these findings.’

Pressure to amend the CAA originated with industry. With
the CAA’s authorization set to expire at the end of September
1981, leading business groups began calling for a fundamental re-

9. For instance, just one month after passage of the 1990 Amendments, Mobil
published an advertisement attacking the provisions requiring the reformulation
of gasoline. Cows, Bulls, and Clean Air, N.Y. Times, Dec. 13, 1990, at A31, col. 1.
The Mobil advertisement in turn provoked a series of congressional responses. See
N.Y. Times, Jan. 1, 1991, at 28, col. 4 (letter to the editor from Senator Daschle);
N.Y. Times, Feb. 6, 1991, at A20, col. 3 (letter to the editor from Representative
Wazxman).

3. See NaTionaL CoMm’N oN AR QuaLiTY, To BREATHE CLEAN AIR (1981). The
Clean Air Act Amendments of 1977, Pub. L. No. 95-95, sec. 106, § 323, 91 Stat.
685, 691 (codified at 42 U.S.C. § 7409(a) (1988)), established the National Com-
mission on Air Quality.

4. NaTtionaL CoMM'N ON AIR QUALITY, supre note 3, at 55-66.

5. Id. at 326-43.
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vision that would scrap the law’s health standards.® In response,
Senator Robert Stafford (R. Vt.), Chairman of the Senate Com-
mittee on Environment and Public Works, presciently warned: “If
the White House or industry groups make unreasonable demands
for change we will have a contentious and lengthy period of
legislating.””

The Reagan Administration’s intent became clear in June
1981. The Administration’s draft reauthorization proposal went
far beyond the recommendations proposed by the National Com-
mission on Air Quality: it made enforcement lawsuits optional,
entirely eliminated the PSD program, doubled tailpipe standards,
eliminated motor vehicle emission control durability require-
ments, and deleted the law’s secondary standards designed to
protect agriculture and general welfare.® Industry was quite
pleased with the draft. As one lobbyist said, “I don’t see anything
we’d object to yet.”?

Not everyone agreed with that sentiment, and the immediate
uproar over the proposal may have helped convince President
Reagan to abandon his promise to submit actual legislative lan-
guage to Congress.'® Instead, on August 5, 1981, the Reagan Ad-
ministration issued eleven clean air “principles” that it urged
Congress to adopt.'* While these principles were more modest

6. Shabecoff, Industry Groups Seeking Changes in Clean Air Law, N.Y.
Times, Mar. 21, 1981, at 24, col. 1; Pasztor, Attempts to Soften Basic Clean Air
Laws May Bring Major Struggle, Some Changes, Wall St. J., May 8, 1981, at 52,
col. 1.

7. Shabecoff, Clean Air Act: A Barometer of Changes, N.Y. Times, July 1,
1981, at A16, col. 1. Senator Stafford retired from the Senate in 1987. His remark-
able efforts through the 1980s are a key reason that the law remained intact.

8. Representative Waxman publicly released the Reagan Administration’s
draft on June 19, 1981. It would have repealed or relaxed 115 provisions of the
existing law. See Shabecoff, Democrat Discloses Reagan Draft Document Easing
Clean Air Standards, N.Y. Times, June 20, 1981, at 10, col. 1; Omang, EPA Revi-
sion of Clean Air Act Leaves a ‘Shell,’ Waxman Says, Wash. Post, June 6, 1981,
at A8, col. 4.

9. Omang, supra note 8, at A3, col. 3.

10..The Administration had promised to send its legislative package to Con-
gress by June 30, 1981. However, internal disagreements over whether to propose
changes to the national ambient air quality standards (NAAQS), and political con-
cerns over the strong public reaction to environmental issues, slowed the Adminis-
tration’s progress. Shabecoff, Reagan Delaying Proposals for Clean Air Act, N.Y.
Times, July 28, 1981, at Al, col. 4.

11. InsipE EPA WEeExLY REPORT, SPECIAL REPORT, Aug. 7, 1981, at 3.
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than the June draft, they still represented a fundamental assault
on the CAA.?

In December 1981, legislation, H.R. 5252, was finally intro-
duced. H.R. 5252 embodied the Reagan Administration’s eleven
principles and dramatically weakened the CAA.*®

As 1982 began, many observers believed H.R. 5252 had an
excellent chance of passage.!* The bipartisan bill was strongly
supported by leading members of the House Energy and Com-
merce Committee, several large unions, and a powerful industry
coalition.*® Moreover, the Reagan Administration, which was en-
thusiastically supporting the bill, had enjoyed spectacular suc-
cesses in pushing its legislative agenda through Congress in
1981.®

When H.R. 5252 reached the Energy and Commerce Com-
mittee for consideration, it dramatically weakened standards for
cars, allowed pollution in national parks to double, and relaxed
the law’s requirements for nearly all polluters. Six months later,
however, after numerous dramatic mark up sessions, a series of

12. Some commentary was especially direct. The Chicago Tribune, for in-
stance, editorialized: “As regards automobile exhaust, the administration is being
positively idiotic.” Mr. Reagan vs. Clean Air, Chi. Tribune, Aug. 11, 1981, § 1, at
10, col. 1.

13. H.R. 5252 was introduced on December 16, 1981, which was the last day
of the first session of the 97th Congress. The legislation would have eviscerated
the mobile source provisions of the 1977 law. Among other provisions, it would
have doubled the carbon monoxide (CO) standard to seven grams per mile (gpm),
doubled the NO, standard to two gpm, given the EPA Administrator authority to
weaken the standard to any level after 1986, and allowed fleet averaging in deter-
mining compliance with the standards. See 127 Cone. REc. 31,881-86 (1981) (sum-
marizing H.R. 5252).

14. Pasztor, Bipartisan Bill to Ease Clean-Air Laws To Be Pushed in Con-
gress by White House, Wall St. J., Jan. 8, 1982, at 6, col. 3.

15. The bill’s lead sponsor was Representative Tom Luken (D. Ohio); he was
joined by, among others, the Chairman of the Energy and Commerce Committee,
Representative John Dingell (D. Mich.); the Committee’s Ranking Republican,
Representative James Broyhill (R. N.C.); and the Ranking Republican on the
Health and the Environment Subcommittee, Representative Edward Madigan (R.
JLINN

16. President Reagan was extraordinarily successful in enacting his domestic
program, highlighted by his tax and budget proposals, in 1981. Reagan Victories
Dominate Key Votes of 1981, 1981 CoNg. Q. ALMANAC 3-C (1981); 97th Took Bold
Steps to Reduce Federal Role, 1981 Cone. Q. ALMANAC 14 (1981); Romance and
Fidelity of Reagan Honeymoon on Hill, 1981 CoNc. Q. ALmanac 18-C (1981).
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strengthening amendments adopted by narrow margins had
changed the dynamic of the legislative process.'” Although the
amended version of H.R. 5252 still gave many industries, most
notably the auto companies, weakened requirements, it imposed
tougher standards for some businesses. As a result, the industry
coalition in support of its passage fragmented, and mark up of the
legislation was suspended in August 1982. H.R. 5252 was never
reported from the Committee and its demise ended the funda-
mental assault on the CAA.

Never again would the Reagan Administration or industry
mount as broad or persistent an attack on the CAA’s standards
and goals. After 1982, the focus shifted to proposals that
strengthened the CAA by creating new programs to address the
acid rain and toxic air pollution problems.*®

Acid rain control proposals were reported out of the Senate
Committee on Environment and Public Works in the 97th, 98th,
and 100th Congresses.'®* However, these measures were not con-
sidered on the Senate floor, in part because of the strong opposi-
tion of Senate Majority Leader Robert Byrd (D. W.Va.), and in
part because many Senators felt that floor action was premature

17. The adoption of three key amendments damaged the united business coa-
lition. The first, offered by Representative Tim Wirth (D. Colo.) on April 20, 1982,
strengthened the bill’s attainment deadline dates. The second, offered by Repre-
sentative Ron Wyden (D. Or.) on April 28, kept the law’s prevention of significant
deterioration (PSD) program intact. Last, an amendment offered by Representa-
tives Jim Florio (D. N.J.) and Billy Tauzin (D. La.) on August 11, 1982, imposed
tougher requirements for hazardous air pollutants. See Plattner, Growing Acri-
mony Marks Clean Air Rewrite, 40 Conc. Q. WEEkLY 953 (1982); Plattner, Clean
Air Bill Stalled in House Committee, 40 Cone. Q. WEEkLY 1019 (1982); Roberts,
Administration Fails in Key Votes to Ease Pollution Standards, N.Y Times, Aug.
12, 1982, at Al, col. 3; Marcus, 21-20 Vote in Committee Preserves Clean Air Act
From Industry Changes, Wash. Post, Aug. 12, 1982, at A4, col. 1; Barone, Tactics
of an Ace in the Congressional Air Wars, Wash. Post, Dec. 14, 1982, at A27 (Edi-
torial Page), col. 2.

18. Although authorizations for appropriations for the law expired on Sep-
tember 20, 1981, see 42 U.S.C. § 7626(a) (1988), Congress continued funding
through continuing appropriations bills. On June 2, 1983, the House debated
whether sanctions should go into effect for cities not meeting the attainment stan-
dards. The Dannemeyer-Waxman Amendment, which barred EPA from imposing
such sanctions, passed by a margin of 227 to 136. 129 Cone. Rec. H3500-18 (daily
ed. June 2, 1983). .

19. See CommITTEE ON ENVIRONMENT AND PusLic Works, CLEAN AR AcT
AMENDMENTS OF 1989, S. Rep. 228, 101st Cong., 1st Sess. 4 (1989).
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until legislation was approved by the House Energy and Com-
merce Committee.

In the House in June 1983, several members, led by Repre-
sentative Gerry Sikorski (D. Minn.), worked to develop an acid
rain control bill that provided for reduced emissions while mini-
mizing regional economic impacts. For the first time, legislation
(H.R. 3400) dealt with acid rain as a national problem. The key
elements of the bill were a ten million ton reduction in sulfur di-
oxide (SO,) emissions, a four million ton reduction of nitrogen
oxides (NO,) emissions, and a nationwide fee to help pay for
clean up costs.?® Despite the enormous federal subsidies that the
bill would have provided to the Midwest, it was Midwestern
members who cast the deciding votes against the measure.®

In the 99th Congress, a new bill, H.R. 4567, developed by
Representative Sikorski and Representative Conte (R. Mass.) at-
tracted broad support and was approved by a sixteen to nine vote
in the Health Subcommittee.?? The utility and coal industries

20. H.R. 3400 targeted the dirtiest plants in the country and required them to
install pollution control technology. The federal government would have levied a
nationwide fee to pay for 90% of these control costs. Also, standards for NO,
emissions from mobile sources would have been tightened, rather than weakened
as in H.R. 5252. The Health and Environment Subcommittee held extensive hear-
ings on H.R. 3400, including several midwestern field hearings. Proposed Amend-
ments to the Clean Air Act: Hearings on H.R. 3400 Before the Subcomm. on
Health and Environment of the Energy and Commerce Comm., U.S. House of
Representatives, 98th Cong., 1st & 2d Sess. (1983-1984) (field hearings were held
in Minneapolis, Cleveland, Indianapolis, Chicago, and New York City). There was
extensive commentary on H.R. 8400. See The Cost of Sweetening the Rain, N.Y.
Times, Sept. 3, 1983, at 22 (Editorial Page), col. 1; Utilities Assail Acid Rain Tax,
L.A. Times, Aug. 16, 1983, at Al, col. 4; Sikorski, To Fight Acid Rain, N.Y. Times,
Nov. 1, 1988, at A27, col. 2; Hard Questions in Acid-Rain Control Are Who Bene-
fits and Who Must Pay, Wash. Post, Jan. 29, 1984, at Al, col. 4.

21. Although H.R. 3400 had over 100 cosponsors from around the country, its
provisions were stripped from a clean air mark-up vehicle by a 10 to 9 vote on
May 2, 1984. More than three billion dollars from other states collected through a
fee on electricity would have been directed to help with the costs of acid rain
control in the Midwest. Ironically, however, four of the 10 votes against the bill
came from Midwestern members. Davis, Acid Rain Provisions Cut From Clean
Air Bill, 42 Cong. Q. WEEKLY 1009 (1984).

22. H.R. 4567 retained H.R. 3400’s 10 million ton reduction requirement, but
it no longer required technology to be used to achieve reductions and only had
potential, not mandatory, cost-sharing. It gained broader support than H.R. 3400;
over 150 members cosponsored the legislation. A New Acid Rain Bill, Wash. Post,
Apr. 30, 1986, at A24 (Editorial Page), col. 1; see also Stern, Acid Rain Measure
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spent millions of dollars in opposing the bill, however, and it was
never substantively considered in the Energy and Commerce
Committee. In fact, more money was spent lobbying against H.R.
4567 than any other bill in 1986, including the omnibus tax pack-
age adopted that year.*

Bills that would have strengthened the CAA’s program for
control of hazardous air pollutants were also introduced between
1983 and 1986, but they too were mired in Committee.>* Although
not sufficient to move the legislation forward, dramatic
events—especially the tragic Bhopal accident—riveted the world
and focused attention on the dangers of toxic air pollutants.2®

Faces Very Cloudy Future, 44 Cong. Q. WEEKLY 2041 (1986) (discussing the rea-
sons for opposition to H.R. 4567).

23. A study by the Associated Press concluded that the Citizens for Sensible
Control of Acid Rain, a utility lobby group, spent over three million dollars in
opposition to H.R. 4567. Acid-Rain Lobby Led 1986 Spending, N.Y. Times, June
1, 1987, at B7, col. 4.

24. The Wirth-Waxman bill (H.R. 5084) was introduced in 1984 during the
98th Congress. The bill would have required EPA to determine by 1987 whether
35 substances were hazardous air pollutants. See H.R. 5084, 98th Cong., 2d Sess.
§ 3 (1984). Although the provisions of H.R. 5084 were part of the mark-up vehicle
containing acid rain legislation, its provisions were never voted on. The markup
ended when the acid rain provisions were stripped from the bill. See supra note
21. In 1985 (the 99th Congress), the new version of the Wirth-Waxman bill (H.R.
2576, 99th Cong., ‘1st Sess. (1985)) was more comprehensive and stringent than
H.R. 5084. H.R. 2576 listed 85 substances as hazardous substances and required
EPA to set appropriate emission standards. The legislation also required EPA to
collect emission information from polluters, provided communities with the right
to know toxic pollution levels, and required facilities to adopt leak prevention and
emergency response procedures. See Toxic Release Control Act of 1985: Hearings
Before the House Subcomm. on Health and the Environment of the Comm. on
Energy and Commerce, 99th Cong., 1st Sess. (1985). See also Waxman, Toxic
Chemicals in our Air Supply: The Need for Action to Protect the Public Health,
35 J. AIr PorrurioNn ConTrOL AuTHORITY 1021 (1985); Air Toxics Debate Clouded
by Mistrust, Philosophical Depute Over Remedies, Nat’l J., June 29, 1985, 1516-
20; Toxic Air and the E.P.A. Tortoise, N.Y. Times, June 17, 1985, at A18 (Edito-
rial Page), col. 1; It Can’t Be Shrugged Off, L.A. Times, Aug. 14, 1985, at § 2, 4
(Editorial Page), col. 1; Peterson, House Chairman’s Opposition May Doom
Cleaner-Air Bill, Wash. Post, June 12, 1985, at Al4, col. 1. Although the chemical
industry and Reagan Administration strongly opposed both H.R. 2576 and H.R.
5084, the 1990 Amendments are more expansive and regulate significantly more
substances than either bill.

25. More was written about Bhopal than any other clean air issue in the
1980s. In fact, according to the Congressional Research Service, 391 stories were
written about the accident in six major newspapers in December 1984. The acci-
dent occurred when a storage tank ruptured and released 60,000 pounds of methyl
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~ The scope of America’s toxic air pollutant problem became
apparent in 1985, when the Subcommittee on Health and the En-
vironment conducted the first nationwide survey of toxic emis-
sions. Since companies were not legally required to produce the
information, the data was incomplete. Still, the total emissions
reported exceeded eighty million pounds.?®

Later that year, during consideration of the Superfund legis-

isocyanate into the air. Over 2,500 people died from the accident, and over 100,000
more were left with permanent disabilities. See Hazardous Air Pollutants: Hear-
ings Before the Subcomm. on Health and the Environment of the House Comm.
on Energy and Commerce, 98th Congress, 2d Sess. 4 (1984); see also Release of
Poison Gases and Other Hazardous Air Pollutants From Chemical Plants: Hear-
ing Before the Subcomm. on Health and the Environment and Subcomm. on
Commerce, Transportation, end Tourism of the House Comm. on Energy and
Commerce, 99th Congress, 1st Sess. (1985) [hereinafter Poison Release Hearings].
The New York Times generally provided the best coverage of Bhopal. See McFad-
den, Indie Disaster: Chronicle of a Nightmare, N.Y. Times, Dec. 10, 1984, at Al,
col. 1; Diamond, The Bhopal Disaster: How It Happened, N.Y. Times, Jan, 28,
1985, at Al, col. 1; Diamond, The Disaster in Bhopal: Workers Recall Horror,
N.Y. Times, Jan. 30, 1985, at Al, col. 1; Diamond, The Disaster in Bhopal: Les-
sons for the Future, N.Y. Times, Feb. 3, 1985, at 1, col. 2; Diamond, Union Car-
bide’s Inquiry Indicates Errors Led to India Plant Disaster, N.Y. Times, Mar. 21,
1985, at Al, col. 1. See also Roth, U.S. Chemical Industry May Be Facing A
Fresh Wave of Regulatory Legislation, Wall St. J., Dec. 17, 1984, at 4, col. 1; All
The World Gasped, TiMEe, Dec. 17, 1984, at 20-31; Davis & Green, Bhopal Trag-
edy Prompts Scrutiny by Congress, 42 Cong. Q. WEEKLY 3147 (1984); Taylor,
Union Carbide Internal Report Warned of Hazards at U.S. Plant, Waxman
Says, Wall St. J., Jan. 25, 1985, at 2, col. 2. A subsequent accident at a Union
Carbide plant in Institute, West Virginia that caused 135 people to be hospitalized
also received broad media attention. See Franklin, Toxic Cloud Leaks at Carbide
Plant in West Virginia, N.Y. Times, Aug. 12, 1985, at Al, col. 6; Diamond, Car-
bide Blames A Faulty Design for Toxic Leak, N.Y. Times, Aug. 13, 1985, at Al,
col. 2; Diamond, Carbide Leak Highlights Defects in Systems Handling Toxic
Matter, N.Y. Times, Aug. 19, 1985, at Al, col. 1; Diamond, Carbide Asserts String
of Errors Caused Gas Leak, N.Y. Times, Aug. 24, 1985, at 1, col. 1.

The attention from the Bhopal and Institute accidents prompted EPA to
study toxic chemical accidents. in the United States. See Diamond, U.S. Toxic
Mishaps in Chemicals Put At 6,928 in 5 Years, N.Y. Times, Oct. 3, 1985, at Al,
col. 1.

26. The Subcommittee released the survey at a hearing on March 26, 1985.
See Poison Release Hearings, supra note 25, at 1. See also Diamond, Very High
Levels of Toxic Material Are Found In the Air, N.Y. Times, Mar. 26, 1985, at Al,
col. 3; Diamond, Problem of Toxic Emissions, N.Y. Times, May 20, 1985, at D1,
col. 3; Taylor, Plants Routinely Emit ‘High’ Amounts of Hazardous Chemicals,
Waozxman Says, Wall St. J., Mar. 27, 1985, at 8, col. 1; Davis, Bill on Toxic Pollu-
tants Picking Up Support, 43 Cone. Q. WEEKLY 602 (1985).
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lation, Congress adopted a provision that, for the first time, re-
quired companies to systematically report their toxic emissions.?”
The first comprehensive report of the Toxic Release Inventory
was released in March 1989. It indicated that 2.7 billion pounds
of toxic air pollutants were released into the air in 1987.%¢

Many believed that clean air legislation would finally be
passed in the 100th Congress (1987-1988), especially since any
city not attaining the federal air quality standards would face
CAA sanctions after December 31, 1987.2 This meant that the
law’s nonattainment provisions once again joined acid rain and
toxic air pollution on the congressional agenda.

In the House, committee-wide negotiations on acid rain and
nonattainment legislation began in July 1987.3° Despite the pres-

27. Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 99-
499, secs. 300-330, 100 Stat. 1613, 1728-58 (codified at 42 U.S.C. §§ 11001-11023
(1988)). The right to know amendment passed the House on December 10, 1985
by the slimmest margin possible: 212 to 211. 131 Cone. Rec. H11,590-94 (daily ed.
Dec. 10, 1985).

28. I joined with Representatives Mickey Leland (D. Tex.) and Gerry Sikor-
ski (D. Minn.) in releasing this information, which provided the public with an
estimate of the quantity of hazardous pollutants released into the air in 1987. The
National Toxic Release Inventory: Preliminary Air Toxic Data, Subcommittee on
Health and the Environment (Mar. 1989). When the official EPA figures were re-
leased in June, they reflected an increase in the estimate of aggregate air toxic
emissions from 2.4 billion pounds to 2.7 billion pounds. OrFicE oF Toxic Sus-
sTANCES, U.S. EPA, THE Toxic RELEASE INVENTORY: A NATIONAL PERSPECTIVE
(1989). See also Weisskopf, U.S. Air Pollution Exceeds Estimates, Wash. Post,
Mar. 23, 1989, at Al, col. 2; Shabecoff, U.S. Calls Poisoning of Air Far Worse
Than Expected and Threat to Public, N.Y. Times, Mar. 23, 1989, at B11, col. 1; Is
Breathing Hazardous to Your Health?, NEwSWEEK, Apr. 3, 1989, at 25.

29. Stern, Acid Rain: Both Sides Ready to Resume Battle, 44 Conc. Q.
WEEKLY 3144-46 (1986); Shabecoff, Air Cleanup: Clash of Aims; Help for One
Region May Harm Another, N.Y. Times, Nov. 12, 1987, at A22, col. 6.

30. The negotiations initially focused on two bills: H.R. 2666, 100th Cong., 1st
Sess. (1987), and H.R. 3054, 100th Cong., 1st Sess. (1987). H.R. 2666 was the
100th Congress’s version of H.R. 4567 (the Sikorski acid rain bill that was intro-
duced in 1986). H.R. 3054, the Waxman-Lewis bill, set out a comprehensive revi-
gion of the CAA’s nonattainment provisions. H.R. 3054 established the policy,
which was eventually adopted in the 1990 Amendments, of graduating the length
of deadline extensions and the extent of required control measures according to
the severity of a city’s pollution problem. Compare H.R. 3054, 100th Cong., 1st
Sess. § 182 (1987) with Clean Air Act Amendments of 1990, Pub. L. No. 101-549,
sec. 103, § 182, 104 Stat. 2399, 2426-43 (codified at 42 U.S.C.A. § 7511a (West
Supp. 1991)). In the Senate, a comprehensive rewrite of the law passed the Senate
Environment Committee on October 22, 1987 by a 14 to 2 vote. S. 1351, 100th
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sure of sanctions, the talks stretched for months, and it soon be-
came clear that legislation would not be enacted by the December
31, 1987 deadline.

The impending deadline and the expectation of sanctions on
almost every major urban area at the end of 1987 precipitated one
of the most important clean air votes of the decade. To forestall
sanctions, the Reagan Administration and industry lined up be-
hind an amendment that would have extended the attainment
deadlines by two years, to December 31, 1989, effectively remov-
ing any pressure on Congress to complete the reauthorization pro-
cess before the next elections. In an effort to promote more rapid
consideration of clean air legislation, I joined with Representative
Conte in supporting an alternative amendment that would extend
the deadlines for only eight months, until August 31, 1988.%* The
extension vote offered the first test of House sentiment on the
CAA in many years, and it came to be seen as an important test
of floor support for both sides. Despite public predictions by in-
dustry that the two-year amendment would pass easily, the
Conte-Wazman amendment prevailed by a ninety-five vote mar-
gin (257 to 162).%* Similar action in the Senate gave new hope
that legislation could be completed in 1988.

Subcommittee markups and negotiations in the House- con-
tinued throughout 1988, right up to the weeks immediately pre-
ceding final adjournment.®® The new August 31, 1988 deadline
passed, however, with no agreement in hand.

As the Congress closed, President Reagan was serving his last

Cong., 1st Sess. (1987).

31. Representative Conte made enormous contributions to the ten-year
reauthorization fight. In addition to his work on the extension amendment, he was
one of the most effective and persistent advocates for acid rain legislation. Con-
gress suffered a tremendous loss when Silvio Conte died on February 8, 1991. See
Silvio Conte, Veteran Congressman, L.A. Times, Feb. 9, 1991, at A30, col. 1.

32. The day before the vote, the Clean Air Working Group, an industry lob-
bying group, and congressional supporters of the two year amendment predicted
an overwhelming victory. House Rejects Long Delay of Clean Air Deadlines, N.Y
Times, Dec. 4, 1987, at A27, col. 1; Davis, House Sets Stage for Clean-Air Debate
in 1988, 45 Cone. Q. WEEKLY 2994 (1987). See 133 Cone. Rec. H10,923-46 (daily
ed. Dec. 3, 1987).

33. See Stanfield, Punching at the Smog, Nat’l J., Mar. 5, 1988, at 600-02;
Davis, Waxman Scores Early Victory in Battle Over Clean-Air Bill, 46 Cong. Q.
WeekLY 579-80 (1988); Davis, Clean Air Proposals Multiply as Election Day
Draws Closer, 46 Cone. Q. WEEkLY 1675 (1988).
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year in office, Senator Robert Byrd had announced he would no
longer seek to be Senate Majority Leader, and nearly 100 cities
were facing sanctions.

It seemed, finally, that legislation would be enacted in the
next Congress.

Equally important, the nature of the clean air debate had
changed dramatically since 1981. It had shifted from radical pro-
posals to eliminate health standards and roll back automotive
controls, to a series of bills that would toughen all parts of the
law. This trend continued in 1989.

III. Tue 101st ConGRESS: LEGISLATION BECOMES Law

1989 began with clean air at the top of everyone’s legislative
list. House Speaker Jim Wright (D. Tex.), in his opening state-
ment for the 101st Congress, made passing a clean air bill one of
the year’s top objectives. Newly elected President George Bush
not only pushed aside President Reagan’s veto threat, but prom-
ised to introduce his own bill. In the Senate, Senator George
Mitchell (D. Me.), the Senate’s leading advocate for acid rain con-
trol, replaced Senator Byrd as Majority Leader.®*

It took every day of the 101st Congress, but legislation
passed.®® How it passed was extraordinary—few would have pre-
dicted that after a decade of constant skirmishing, a clean air bill
would be completely considered on the House floor in only two
days and have but one contested environmental amendment.
Equally surprising, the final outcome, which all sides embraced, is
stronger in almost every respect than the bills introduced and de-
bated through the 1980s.3¢

34. See Weisskopf, A Changed Equation on Pollution, Wash. Post, June 7,
1989, at Al, col. 4.

35. The House passed the conference report on October 26, 1990 (136 Cone.
REic. D1427, D1432 (daily ed. Oct. 26, 1920)); the Senate completed action on Oc-
tober 27, 1990, which was the last day of legislative activity for the 101st Congress
(136 Cong. REc. $17,434 (daily ed. Oct. 27, 1990)).

36. The bill became more comprehensive as the 101st Congress continued.
Programs for control of ozone-depleting chemicals, the reformulation of gasoline,
and visibility, all were incorporated into-the package as the legislation moved for-
ward. For a detailed comparison between the 1990 Amendments and earlier pro-
posals, see infra notes 438-466 and accompanying text.
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This Section will provide a broad picture of what unfolded in
the 101st Congress. Moreover, it will touch on some of the more
important elements that influenced the strength and scope of the
new law.

In the broadest sense, the legislative activity in 1989-1990
was characterized by shifting momentum between the House, the
President, and the Senate. The House and Senate generally fol-
lowed completely different approaches to the legislation. In the
House, long mark ups occurred in subcommittee and committee.
By the time H.R. 3030 reached the House floor, agreements on
virtually all issues were completed. In the Senate, subcommittee
and committee markups were brief, but when S. 1630 reached the
Senate floor, no agreements had been completed, and the bill was
rewritten during eight weeks of floor consideration. Surprisingly,
the Bush Administration, which moved the debate forward by
submitting its own bill, was intensely involved in developing legis-
lation in the Senate, but had virtually no role in House negotia-
tions, or in the lengthy Conference Committee negotiations.

House action started early in 1989. Bills on nonattainment,®
acid rain,®® and toxic air pollutants® were all introduced by June
1989, and exhaustive hearings were held.*® At the same time,
press coverage of the legislation and the dangers of air pollution
increased significantly,** with national news magazines devoting

37. H.R. 2323, 101st Cong., 1st Sess. (1989); see Hager, Smog Bill Toughens
Standards For Car, Truck Emissions, 47 Cone. Q. WEEKLY 1113 (1989).

38. See H.R. 1470, 101st Cong., 1st Sess. (1989).

39. H.R. 2585, 101st Cong., 1st Sess. (1989); See Hager, New Air-Toxics Pro-
posel Wins Environmentalists Backing, 47 Cone. Q. WEEKkLY 1395 (1989); Hager,
Industry Officials Seek Change in Air-Toxics Legislation, 47 Cone. Q. WEEKLY
1539 (1989). H.R. 2585’s chief sponsor, Representative Mickey Leland (D. Tex.),
was a leading advocate of a strong CAA. Two months after he introduced H.R.
2585, Representative Leland died in a plane crash during a relief mission in Ethio-
pia. Services for Leland, N.Y. Times, Aug. 16, 1989, at B9, col. 2.

40. See Acid Rain Control Proposals: Hearings Before the Subcomm. on
Health and the Environment of the House Comm. on Energy and Commerce,
101st Cong., 1st Sess. (1989) (hearings on H.R. 1470); Clean Air Act Amendments
(Pert I): Hearings Before the Subcomm. on Health and the Environment of the
House Comm. on Energy and Commerce, 101st Cong., 1st Sess. (1989) (hearings
on H.R. 2328); Clean Air Act Amendments (Part III): Hearings Before the Sub-
comm. on Health and the Environment of the House Comm. on Energy and Com-
merce, 101st Cong., 1st Sess. (1989) (hearings on H.R. 2585).

41. Individual subjects, such as the March 1989 report of the Toxic Release
Inventory, which was discussed earlier, received extensive attention. See supra
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their covers to the problem.*? This increased scrutiny was due in
part to the dangerously high level of ozone pollution that accom-
panied the record setting heat in the summer of 19884 and the
release of the Toxics Release Inventory data on air toxic
emissions.*

Also contributing to the interest in this legislation was a
growing environmental concern, which was fueled by the disas-
trous Exxon Valdez oil spill in Alaska’s Prince William Sound, as
well as the Bush Administration’s reluctance to support an inter-
national agreement on protection of the stratospheric ozone
layer,** and the twentieth anniversary of Earth Day.** This

note 26. The general subject of air pollution also received ample coverage through-
out the Congress. See, e.g., Weisskopf, Under EPA, A Regulatory Breakdown,
Wash. Post, June 4, 1989, at A1, col. 4; Weisskopf, Tall Stacks and Acid Rain,
Wash. Post, June 5, 1989, at Al, col. 1; Weisskopf, Legal Pollution That Makes
Students Sick, Wash. Post, June 6, 1989, at Al, col. 4; Weisskopf, 4 Changed
Equation on Pollution, Wash. Post, June 7, 1989, at Al, col. 4.

42. McLoughlin, Carpenter, Cook & Plattner, Our Dirty Air, US. News &
WorLp REp., June 12, 1989, at 48; Cleaning Up Our Mess, NEwswEEK, July 24,
1989, at 26.

43. The summer of 1988 caused 28 additional cities to be designated ozone
nonattainment areas. Record pollution levels were documented across the eastern
United States, even in remote rural areas. See Clean Air Standards: Hearing
Before the Subcomm. on Health and the Environment of the House Comm. on
Energy and Commerce, 101st Cong., 1st Sess. 35 (1989) (statement of Don
Theiler, President, State and Territorial Air Pollution Program Administrators,
and Director, Association of Local Air Pollution Control Officials). The surprising
and dramatic increase in pollution levels undermined a persistent industry claim
that air quality was improving and stronger control measures were unnecessary.

44. The magnitude of air toxic releases surprised air pollution experts, includ-
ing those within the EPA, and shocked the general public. Moreover, the Toxic
Release Inventory data for the first time provided the public with information on
the level of hazardous emissions from industrial facilities in their communities.
National awareness of the air toxzics issue increased dramatically, and in many
communities, industrial facilities faced new public pressure to reduce toxic emis-
sions. See supra note 26 and accompanying text.

45. In early 1990, the Bush Administration opposed a draft international
agreement to phase out ozone-depleting chemicals. The U.S. position, which was
grounded in an opposition to $25 million in U.S. aid to developing countries, was
widely reported in the press. See, e.g., Weisskopf, U.S. Intends to Oppose Ozone
Plan, Wash. Post, May 9, 1990, at A1, col. 6.

46. Earth Day commemorations were held around the world. Organizers of
Earth Day estimate that 200 million people in 136 countries participated in
events. Dolan & Stamner, 200 Million Worldwide Pay Respect to Earth, L.A.
Times, Apr. 23, 1990, at Al, col. 2.
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heightened environmental awareness increased go. pressure on
Congress and the President to enact strong clean air legislation.

President Bush seized center stage in June when he an-
nounced, with Yellowstone National Park as Em._ wmnw%.ov., that
the Administration would soon send comprehensive clean air leg-
islation to Congress.*” That announcement, and the subsequent
legislative package released on July 21, 1989*® added a new m_m&
essential dynamic to the decade long fight. Whatever the merits
of the President’s proposal, his actions were a complete u.mémum&
of the Reagan Administration’s position, and a dramatic step
forward.*®

Although the President’s bill E&cm&. an Esoﬁ&ﬁ. mu.m
strong acid rain control program, its bosmgmﬁgmbﬁ and toxic air
pollution control programs were riddled with loopholes and
lacked crucially important control measures.® .goumogﬁ no pro-
gram was included to address the increasingly important vwo.EmE
of depletion of the stratospheric ozone layer. Not m.ﬁvijm?
while the final law contains large portions of the acid rain pro-
gram essentially intact, it includes pervasive and sweeping
changes in each of the other major program areas, and an entirely

47. The President announced his proposal on June 12, 1989. See Haber, Bush
Sets Clean-Air Debate in Motion With New Plan, 47 Oo.za. Q. ﬁmﬁxs 1460-64
(1989). After the announcement and before actual legislation was Eﬁom¢89 the
Bush bill was significantly revised and Smmwmbwm. Mmm_ meaommﬁmﬁ Clean Air Propo-

akened, Wash. Post, July 12, 1989, at Al, col. 6. )
! MM The President’s bill was introduced in the House as H.R. 3030. Its main
sponsor was Representative John Dingell (D. Mich.), Chairman of the mo.cmw NMH
ergy and Commerce Committee. See Weisskopf, Bush Nwmmm:.um Qmm.z Air am
age, Wash. Post, July 22, 1989, at A5, col. 1; Hager, Critics Disappointed by De-
tails of Bush Clean-Air Measure, 47 Cone. Q. WEEKLY 1852-53 ﬁwmwv...

49. Hager, The ‘White House Effect’ Opens A Long-Locked Political Door,

NG, Q. WeEKLY 139-44 (1990). .

® Omoo.mﬂmmmw Emmmncm&wm were detailed at a July 24, 1989 rmmuEm of ﬁ.a Sub-
committee on Health and the Environment. Some of the most important EoE@&
introduction of emission averaging for passenger car tailpipe standards, M.&mxmec.b
of tall smokestack regulations, lack of any health standard for owss.& of air »oﬁ.o
residual risks, the absence of mandatory sanctions for areas not _Bv_ma.umusn_m mM
quality plans, lax motor vehicle standards for NOy, and failure to require obwomw :
motor vehicle refueling controls. See Clean Air Act bim;&ﬂnim (Part III):
Hearing Before the Subcomm. on Health and the Environment of the House
Comm. on Energy and Commerce, 101st Cong., 1st Sess. (1989); Jehl, Democrats
Assail EPA Options in Bush Clean Air Plan, L.A. Times, July 25, 1989, at Al12,
col. 1.
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new program for protection of the ozone layer.

As the President was introducing his legislation, an impor-
tant, unrelated development also occurred. For the first time
since 1981, environmental advocates and a specific coalition of
businesses reached an agreement that resolved a long-standing
dispute on the length of warranties for emission control equip-
ment. Although it was a minor part of the entire reauthoriza-
tion,** because it was the first compromise between traditional

. opponents, it had a lasting impact on the rest of the 101st Con-

gress. No longer would business interests assume that their only
option was to oppose clean air legislation supported by the envi-
ronmental community.

Subcommittee markup in the House Health and the Environ-
ment Subcommittee began in September 1989. Most expected a
combative, drawn out process with little progress in resolving in-
dividual issues.®* The markup did take several weeks, but it also
produced a landmark agreement between Chairman Dingell (D.
Mich.) and myself, which set out a comprehensive set of new con-
trols to reduce emissions from all motor vehicles.’® This compro-

51. The issue in dispute was the CAA five-year, 50,000-mile warranty for au-
tomobile pollution control equipment. Independent service stations wanted a
shorter time period; environmentalists wanted to lengthen the warranty. The com-
promise, which was announced on August 2, 1990, decreased coverage for most
equipment, but extended it for the major emission control components. For an
analysis of the compromise and its impact on the legislative process, see Weiss-
kopf, Industries’ Dance With the Devil on Cleaner Air, Wash. Post, Dec. 24, 1990,
at Al3, col. 2. The compromise was enacted into law at Clean Air Act Amend-
ments of 1990, Pub. L. No. 101-549, sec. 209(3), § 207(i), 104 Stat. 2399, 2484-85
(codified at 42 U.S.C.A. § 7541 note (West Supp. 1991)).

52. As one lobbyist said, “We sort of view this whole process [the subcommit-
tee mark up] as passing through puberty—then we get to the floor and really have
some fun.” Hager, The Yin and Yang of Clean Air Debate Finally Reach a Politi-
cal Nirvana, 47 Cone. Q. WEEKLY 2622 (1989). Several amendments were defeated
by close votes in the subcommittee. For a summary of subcommittee action on
H.R. 3030, see Hager, Bush Scores Early Victory in Clean Air Markup, 47 Cone.
Q WEEKLY 2451-52 (1989); Hager, Waxman, Dingell Talk Truce on Auto Emis-
sion Rules, 47 CoNe. Q. WEEKLY 2551-52; Madison, Midair Collision, Nat'l J., Oct.
7, 1989, at 2491; Gold, An Industry Coalition Frays, N.Y. Times, Oct. 15, 1989,
§ 4, at 5, col. 1.

53. Weisskopf, Clean Air Agreement is Reached, Wash, Post, Oct. 8, 1989, at
Al, col. 1; Ross, Panel Supports Tougher Rules on Car Exhaust, L.A. Times, Oct.
3, 1989, at Al, col. 6; Gold, Shift in Fight on Air Rules, N.Y. Times, Oct. 5, 1989,
at B15, col. 1; Hager, Energy Panel Seals Pact on Vehicle Pollution, 47 Cong. Q.
WEEKLY 2621-24 (1989); There Can Be A Clean Air Bijll, N.Y. Times, Oct. 4, 1989,
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mise established a model used throughout the legislative process
in resolving other issues.™

The markup also produced an extraordinarily embarrassing
situation for the Bush Administration, when an amendment was
offered that eviscerated the President’s original proposal on alter-
native fuels. The Bush Administration was divided on the amend-
ment’s merits, with EPA Administrator William Reilly calling me
and several others on the Subcommittee to announce that the Ad-
ministration opposed the amendment, while White House Chief
of Staff John Sununu simultaneously told other Members that
the Administration took no position on the amendment. Despite
the fact that this confusing split became public, the amendment
passed by a narrow margin. This issue would haunt the Bush Ad-
ministration throughout the reauthorization process.®

The Senate became the central forum for the legislation once
the Health and the Environment subcommittee completed its
work. In October and November 1989, legislation was quickly ap-
proved in the Senate Public Works Committee, and Majority
Leader Mitchell made it the first order of business for the second
session.®®

at A28 (Editorial Page), col. 1; Gold, After Years of Fighting, 2 Democrats Com-
promise, N.Y. Times, Oct. 15, 1989, at 30, col. 3; Miller, Defender of Detroit and
“Polluters’ Worst Enemy’ Finally Clear the Air, L.A. Times, May 25, 1990, at
A23, col. 1; Greenwald, Yearning to Breathe Free, TiME, Oct. 16, 1989, at 50-51.

54. Not only was the tailpipe agreement the first major compromise reached
in the process, but both sides committed to stand by it through conference. This
mutual assurance made the agreement possible and applied to most future agree-
ments. However, not all future agreements received such commitment. For in-
stance, the acid rain compromise was only binding on members through floor
action. E

55, Weisskopf, Key Provision of Bush Clean-Air Bill Under Siege, Wash.
Post, Oct. 10, 1989, at A4, col. 1; Weisskopf, House Panel Votes To Weaken
Clean-Air Bill, Wash. Post, Oct. 12, 1989, at Al, col. 3; Gold, Bush Proposal for
Clean Air Is Dealt a Blow, N.Y. Times, Oct. 12, 1989, at AB30, col. 5; Hager, Bush’s
Plen for Cleaner Fuels Scaled Back By House Panel, 47 Cone. Q. WEEKLY 2700-
01 (1889); Abramson, Administration Reviving Plan to Require Clean Alternative
Auto Fuels, Reilly Says, L.A. Times, Oct. 18, 1989, at A9, col. 1; Global
Lukewarming, N.Y. Times, Nov. 5, 1989, § 4, at 22 (Editorial Page), col. 1.

56. Key Senators on the Senate Environment and Public Works Committee
had introduced their own alternative to the Administration bill on September 15,
1989, Jehi, Senate Groups Backs New Clean Air Plan With Tougher Control of
Auto Emissions, L.A. Times, Sept. 16, 1989, at Al8, col. 1L See also Hager,
Tougher Air-Toxics Standards Get Quick Nod From Panel, 47 CoNa. Q. WEEKLY
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,E.S Senate floor fight was bruising. It began with over-
whelming votes in favor of strengthening amendments to the
ozone layer protection program. Floor consideration was then
w.mE in abeyance while key Senate and Administration figures re-
fumm to the offices of the Majority Leader for four weeks of gruel-
ing negotiations, which ultimately produced an unexpected alli-
ance between Senator Mitchell and President Bush.*” Their
coalition defeated nearly all contested amendments, and S. 1630
passed the Senate in early April.®®

In one of the most striking miscalculations of the clean air
%mrr w.oémﬁu. Administration representatives, apparently count-
ing on industry success in weakening the House bill, insisted that
ﬁo Senate agreement would not be binding through Conference
with the House.®® As a result, key Senators from the Environment
msm. Public Works Committee were free to pursue the strongest
environmental bill possible at Conference.

o Renewed House action picked up just as the Senate was fin-
ishing its floor consideration.®® The full House Energy and Com-
merce Committee mark up was notable for a series of new agree-
ments, . including compromises on the structure of the
nonattainment program, the acid rain program, and a new regula-

2783-84 (1989); Hager, Senate Panel One-Ups Bush on Clean Air Controls, 47
On..zn. Q. WEEKLY 2864-65 (1989); Hager, Senate Stage is Finally Set for Clean
Air mwonm&csaq 47 Cone. Q. WeEkLY 3145-47 (1989).

57. Shabecoff, Senators Achieve Accord With Bush on Cl ir Bi
Times, Mar. 2, 1990, at Al, col. 1. ean Air Bill, B
58. Ross, Battles Loom as Congress Takes Uj ir Bi i

p Clean Air Bill, L.A. Times,
dJan. 22, 1990, at A14, col. 1; Hager, Loose Ends May Put Brakes on WNNN“ 48 Cong.
Q. WEEKLY 141 (1990); Hager & Kuntz, Senate-White House Deal Survives An-
other Hm.mﬁ 48 szn. Q. WeekLy 900 (1990); Gutfeld & Rosewicz, Battle Over
Clean Air Looms in the House As Senate Passes A Bill, Wall St. J., Apr. 4, 1990
at Al, col. 6. . o ,

) .mm. H.b mm.oﬁ a »Haoba page New York Times story included professions of Ad-
mwu_wmaamMoM intention to seek further changes in House consideration of the bill
abecoff, Senators Achieve Accord with Bush on Cl Air Bi imes,
Mar. 1, 1990, at Al, col. 1. ean Air Bill, NY. Times,
m.o. r.oEom:.S the House Energy and Commerce Committee reached a com-
promise 1o=mﬁ§uBm=n amendment that was much tougher than an amendment
u&mommm uzme. days earlier on the Senate floor (the Kerry Amendment). The Bush
Administration S.mm& an all out campaign against the Kerry Amendment, but did
not lobby at all in the Energy and Commerce Committee. See Hager & Kuntz,
supra .sonm 58. Later, the Conference Committee completely discarded the Senate
provision and adopted the House compromise nearly verbatim.
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tory system for hazardous air pollutants.®

In the days before H.R. 3030 reached the House floor, addi-
tional agreements were reached on most remaining issues, includ-
ing reformulation of gasoline, permitting, enforcement, parks pro-
tection, and protection of the stratospheric ozone layer. The last
issue to be resolved—a program for encouraging the development
of alternative fuels—was the subject of last minute negotiations
that continued on the floor of the House as the vote was pending,
and were successfully concluded only with the direct intervention
of the Speaker of the House.*

Compared to the Senate, voting on the House floor was al-
most anticlimactic. Only one environmental issue—the Sikorski-
Green warranty amendment—was actually contested on the
floor.®® There were no fierce debates nor razor close votes on envi-
ronmental amendments.

Although it required enormous effort to report clean air bills
from the House and Senate floors, the legislative process was not
nearly complete. The stakes in the outcome of the law were so
large that even usually noncontroversial matters—such as the ap-
pointment of conferees—were intensely contested.®* In this high

61. See Shabecoff, House Drafting Stiff Bill on Urban Air Pollution, N.Y.
Times, Apr. 5, 1990, at D8, col. 3 (discussing nonattainment programs); Shabecoff,
Environment Bill Sent to the House, N.Y. Times, Apr. 6, 1990, at Al8, col. 4
(discussing the acid rain provisions); Ross, House Panel OKs Stiff Clean Air Bill,
L.A. Times, Apr. 6, 1990, at A4, col. 1; Hager, Clean Air: War About Over In Both
House and Senate, 48 CoNe. Q. WEEKLY 1057-63 (1990).

62. Hager, House Plans To Act Quickly on Clean Air Amendments, 48 CoNG.
Q. WeekLY 1551-52 (1990); Ross, House Passes Major Changes to Clean Air Act,
L.A. Times, May 24, 1990, at Al; Hager, Easy House Vote on Clean Air Bodes
Well For Bill’s Future, 48 Cong. Q. WEEKLY 1643-45 (1990).

63. The Sikorski-Green Amendment embodied the emission control warranty
compromise discussed earlier. The amendment passed by a 239 to 180 vote. 136
Cone. Rec. H2898-902 (daily ed. May 23, 1990). From 1982 to 1990, the House
voted on three contested clean air amendments. The first vote was in 1983 and
concerned the application of sanctions to areas failing to achieve NAAQS. Envi-
ronmental forces prevailed by 91 votes. 129 Conc. Rec. H3500-18 (daily ed. June
2, 1983). The second vote, in 1987, concerned a deadline extension for attainment
of NAAQS. Environmental forces won by a 95 vote margin, despite predictions of
an overwhelming industry victory on the vote. See supra note 82 and accompany-
ing text. The final vote, in 1990, was on the Sikorski-Green Amendment. The mar-
gin of victory here was 59 votes. 136 Cone. Rec. H2898-902 (daily ed. May 23,

1990).
64. In the House, the Speaker generally appoints conferees within days of a

1
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pressure climate, the reconciliation of House and Senate positions
at conference was especially arduous.®®

Hﬂm House and Senate conferees brought different negotiated
commitments to the conference. In the House, most conferees
were bound through conference on most issues.®® But in the Sen-
ate, Bush Administration negotiators, expecting a weaker bill to
emerge from the House, had insisted that the Senate agreement
on m Hmmc be binding only through floor action. The Bush Ad-
B_Emﬂumﬁon,m strategy was to combine the weakest elements of
both bills in the final legislation.®” This plan backfired. Environ-
mentally minded Senate conferees, freed from their agreement,
were able to support House provisions that provided for ﬁo:mrmm
oobﬁ.oym.aw The Bush Administration, however, was not given an
opportunity to participate in the conference negotiations and

push for retention of weakening changes negotiated with the
Senate.

All in all, conference was a grueling exercise. Even titles that
were extraordinarily similar—like ozone depletion—took weeks to
resolve. H&m process was a continuing series of lengthy closed
door negotiations punctuated by public announcements of agree-
ment. As each agreement was reached, it became clear that the

factors that produced strong bills in both Houses would continue
to be a strong influence.

No one mmgcw. was the most important. A decade. worth of
effort, a %mbm.m in presidential and congressional leadership,
broad congressional support, persistent press coverage, and re-

bill’s approval. However, the clean air confer i
, ees were not d
month after the legislation passed. nemed until more than o
65. Although the structures of H.R. 3030 and S ite simi
tures R. . 1630 were quite similar, the
”Mowﬁvmﬂ“m Moocw Mm the bills’ individual titles varied greatly. Hence, various ele-
nts of the two bills could be combined to produce legislation eith :
stringent, or much weaker, than either bill. ¢ m either much more
66. “Bound through conference,” means that the k
5 ence, ey House conferees, Repre-
wm:&mﬁ:\om Waxman (D. Cal.), Dingell (D. Mich.), Lent (R. N.Y.), and Madigan (R.
.), had agreed that no changes to the House bill would be accepted unless each
no.bmmnmm agreed. The issues that were not bound through conference were acid
H.mE.mmEmncmaow.onmwwc:m. reformulated gas, and alternative fuels.
- wee e.g., Weisskopf, Bush Offers Clean Air C 1
Sept. 27, 1990, at A14, col. 1. erpromise, Wesh. Post
68. For instance, the Senate acce i i
8. I y pted all of title I from the H bil i
was significantly stronger than the Senate version. ouse bill which
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newed public interest all played essential roles. As mxv._mmsmm :w
detail in the substantive discussion that follows, the :F_Bm e H.M
sult is a law that is stronger than either the House or the Senate

bills.%®
IV. MaJor THEMES OF THE 1990 AMENDMENTS

Despite the wide array of co:sgob.oobﬁow .ﬁmon ﬁmwwyos in MMM
effort to address the nation’s various air pollution pro M%m_wmwo
important themes pervade the control programs in ﬁo oA
Amendments: the very specific and E.ms&mﬁou.% m:..omﬁ:amw. 0 ! om
the broad availability of citizen Wém%%m the MMHMMMMMMMBWNMM ° o

forcing to achieve the s mo :
Mwo% MMNMMMHHEQEM protection oE.moﬂ,\.m.mw n.mrmsom. éwﬁwvgmﬂﬁw
on market-based pollution control initiatives; .mma finally, m_mﬁmm
emphasis on control of emissions from Uu.mﬁo_mmq smw.o.mz ated
pollution sources. Each of these themes is discussed in

below.
A. Specific Mandatory Requirements

To an extent unprecedented in prior environmental mﬁ.mﬁﬁﬁMm.
the pollution control programs of the 1990 >E¢59Wm5$ HWmo M %
very detailed mandatory directives to m?.w. rather t mﬂ@Bﬂo ém o0
eral mandates or broad grants of mE&oﬁ% that s”oc a o
wide latitude in EPA’s wBEmbsamﬁo.s of the O.>> s program ﬁ.v "
addition, statutory deadlines are 3.&5&% E.AWS%W\H to mmMMMM pat
required actions are taken in a timely mmmrx.ﬁ. oHM than fne
hundred rule-making actions are mandated in mHm rst se
years of the 1990 Amendments’ implementation.

Examples of this trend abound in each of the O>>,M E&.MH.
programs. The air toxics program in title III of the 1990 Amend-

’ i } in the Glow of Clean Air, 48 CoNG. Q.
9. Pytite, A Decade’s Acrimony hi&. int 4 i ? !
émmws mumwﬂ-wm (1990); Schneider, Ambitious Air Pollution Bill Sent to White
, N.Y. Times, Oct. 28, 1990, at 28, col. 3.
mc:wmo See OFFICE OF AIr AND RapiaTion, US. EPA, IMPLEMENTATION Mem»wmﬂm
FOR em.m CLEAN AIR ACT AMENDMENTS OF 1990, at 17-24 ﬁmwywv. .EM mWMMW mmwm o
f specificity in the law. By s
the 1990 Amendments reflects the level o f } e of
i Clean Air Act Amendmen
1990 Amendments is longer than the entire ; f
MMMWmF the page proofs passed by the House of Representatives wm the final con
ference report, the 1990 Amendments were more than 700 pages long.
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ments includes a specified list of 189 chemicals that are to be reg-
ulated as hazardous air pollutants.” While the Act previously in-
cluded a mandate for regulation of hazardous air pollutants, it
was left to EPA to assemble the lists. Title III not only estab-
lishes the list, but goes on to mandate specific timetables for EPA
promulgation of emission standards, and puts in place objective

“floors” to limit Agency discretion in setting technology-based
standards.”®

The acid rain program in title IV is so detailed it actually
specifies in the statute the level of emissions permitted at each
power plant in the nation. The emission allowances to be allotted
to each of the country’s large high polluting power plants are pro-
vided in a detailed statutory table.”® Emission allowances for
other power plants are allotted through detailed formulas pro-
vided in the law.”™ Similarly, title VI of the Amendments lists
specific ozone-depleting chemicals and provides a schedule to
phase out the production and use of those chemicals.”™

Title II of the Amendments also provides excellent examples
of the emphasis on specificity. The Administration’s proposed
legislation gave EPA wide latitude to establish emission stan-
dards for clean fuel vehicles.” In the final legislation, this admin-
istrative discretion is replaced with over ninety specific statutory
emission standards for clean fuel vehicles and trucks.” The pro-
grams to reformulate fuels also contain numerous specific per-
formance standards and fuel specifications.™

The specificity in the 1990 Amendments reflects the concern

71. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(b), 104 Stat. 2399, 2531-35 (codified at 42 U.S.C. § 7412(b) (West Supp.
1991)). -
72. Id. § 122(c), (d), 104 Stat. at 2537-42 (codified at 42 U.S.C.A. § 7412(c),
).

78. Id. sec. 401, § 404, 104 Stat. at 2597-601 (codified at 42 U.S.C.A.
§ 7651c(e)(3)).

74. Id. § 405, 104 Stat. at 2605-13 (codified at 42 U.S.C.A. § 7651d).

75. Id. sec. 602, §§ 602, 604, 605, 104 Stat. at 2650-53, 2655-60 (codified at 42
U.S.C.A. §§ 7671, 7671c, 7671d).

76. HL.R. 3030, 101st Cong., Ist Sess. § 212(b)(1) (1990).

77. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 229,
§§ 241-250, 104 Stat. 2399, 2511-29 (codified at 42 U.S.C.A. §§ 7581-7590 (West
Supp. 1991)). ’

78. Id. sec. 219, § 211(k), 104 Stat. at 2492-500 (codified at 42 U.S.C.A.
§ 7545(k)).
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that, without detailed directives, industry intervention might
frustrate efforts to put pollution control steps in place. This could
happen either directly through EPA inaction, or indirectly
through interference with EPA rule-making efforts by White
House entities, such as the Office of Management and Budget
(OMB) or more recently the White House Council on Competi-
tiveness. History shows that even where EPA seeks to take strong
action, the White House will often intervene at industry’s behest

to block regulatory action.™

The effort to control automobile refueling emissions provides
an excellent case in point. The Clean Air Act Amendments of
1977 (1977 Amendments) directed EPA to choose between the
two available means of controlling refueling emissions: onboard
vapor recovery, where a control device is required on the car; or
stage II vapor recovery, where control is achieved through a sys-
tem attached to the gasoline pump.®® For thirteen years EPA
sought to require onboard vapor recovery under the 1977 Amend-
ments, even formally proposing the requirement at one point in
August 1987.8* The Agency’s data showed that onboard canisters
are both more effective and less costly than stage II controls.®?
The OMB, however, intervened repeatedly to prevent EPA from

79. See Implementation of the Clean Air Act: Hearings Before the Sub-
comm. on Health and the Environment of the House Comm. on Energy and Com-
merce, 102d Cong., 1st Sess. (1991).

80. Clean Air Act Amendments of 1977, Pub. L. No. 95-95, secs. 215, 216, §
202 (2)(5), (6), 91 Stat. 685, 760-61 (codified as amended at 42 U.S.CA.
§ 7521(a)(5), (6) (West Supp. 1991)). '

81. EPA, Control of Air Pollution from New Motor Vehicles and New Motor
Vehicle Engines; Proposed Rule Making, 52 Fed. Reg. 31,161 (1987) (proposed
Aug. 19, 1987).

82. “[E]PA undertook a review and analysis of available information in the
late 1970s, and tentatively determined that onboard control for light duty vehicles
was technically feasible.” EPA, Control of Air Pollution from New Motor Vehicles
and New Motor Vehicle Engines; Proposed Rulemaking, 52 Fed. Reg. 31,161
(1987) (discussing U.S. EPA, Recommendation of Feasibility for Onboard Refuel-
ing Loss Control (Feb. 1980)) (proposed Aug. 19, 1987). But in April 1981, EPA
announced that onboard controls would not be required “in light of serious finan-
cial difficulties faced by the automotive industry.” Id.; see also EPA, Control of
Air Pollution from Motor Vehicles and Motor Vehicle Engines, 46 Fed. Reg.
91,629 (Apr. 13, 1981). The cycle was repeated again in the late 1980s. See EPA,
Control of Air Pollution from New Motor Vehicles and New Motor Vehicle En-
gines; Proposed Rulemaking, 52 Fed. Reg. 31,161, 81,164 (1987) (“EPA believes
that the control of gasoline refueling emissions is appropriate, and that onboard
controls are feasible and desirable.”) (proposed Aug. 19, 1987).

1991
1 OVERVIEW 1745

making gm. finding z&ﬁ onboard controls represent the superior

Mmseﬁmwwvsg.ma Despite the mandate in the 1977 Amendments
a require either onboard controls or stage II cont:

final regulatory action was taken. ) prtrols, no

In contrast, the 1990 Amendments specifically direct EPA to
promulgate Hamﬁmﬂosm requiring onboard vapor recovery systems
that have a minimum emission control efficiency of ninety-five
vmnombn.%.mHN» must promulgate these regulations within one
year.®® With the specific mandatory requirements in the 1990
>Eo.=&bm3m“ and the one year deadline for promulgation of reg-
Emﬁoum,.nocgm can force EPA to issue regulations that provide
gm. required ninety-five percent control if the EPA fails to take
action.®®* OMB has little leverage, or incentive, to intervene.

. This rationale extends broadly across the 1990 Amendments
Given ﬁ.um broad availability of citizen suits, discussed wm_os..
courts will be available to assure that Congress’s intent is nmﬁwwm
forward. However, there are some instances where it was feared
MWWM oﬁwb Mﬁm threat of lawsuit might not be enough to prompt

n. In those cases, i “ » i
s aae o cases various “hammers” relying on other ap-

‘The requirement that gasoline in polluted areas be reformu-
lated to reduce emissions provides one example. The 1990
>§m5mﬁm5$ provide that after January 1, 1995, no gasoline can
be sold in covered areas of the nation unless it has been certified

v 83. The sv?m House rejected EPA’s August 1987 proposed rule for onboard
o_%Q. u.wonmouw in January me.w. EPA proposals to include onboard controls in the
° an air ill that the >m§~b_ms.waos was to transmit to Congress in 1989 were
mme Huw._moﬁmm by the White House. See Clean Air Act Amendments (Parts III):
QmE.Smm Before the Subcomm. on Health and the Environment of the mc:mm.
omm. on mzwﬁz and Commerce, 101st Cong. 1st Sess. 544, 589 (1989).

‘ wowwwvmwvmpﬂow_w ﬁ»ﬂoa M,PBoumBmuam of 1990, Pub. L. No. 101-549, sec. 202
S wauwv. at. 2399, 2473 (codified at 42 U.S.C.A. § 7521(a)(8) (West

85. Id. EPA must also require staj

3 ge II vapor recovery systems in moderat

Mwmnm nonattainment areas until the onboard regulations are issued. Id.: w&.o Mﬂnm

, § 182(b)(3), 104 Stat. at 2430 (codified at 42 U.S.C.A. § qw:m?v@vH In mai..
MMP Mm<m$. and m.ﬁﬁ.aBm ozone nonattainment areas, the Administrator may waive
nrM m< MM..W WH Mnﬂumﬁwa once onboard controls are “in widespread use throughout

icle fleet.” Id. sec. 202, § 202(a)(6), 104 S i

DSOS o o ) tat. at 2473 (codified at 42

86. Clean Air Act (CAA), § 304(a)(2), 42 U.S.C. § 7604 (1988).
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to comply with EPA regulations.®” Therefore, it will be in the in-
terest of fuel refiners and suppliers to assure that EPA promul-
gates these regulations in a timely fashion, so that they can con-

tinue to sell fuel.

Another important example is the requirement for EPA issu-
ance of maximum achievable control technology (MACT) regula-
tions for major sources of hazardous air pollutants.®® The regula-
tion of hazardous air pollutants is an area where EPA’s track
record is exceptionally poor, having regulated only seven pollu-
tants in twenty years,®® and Congress sought special assurances
that regulations would be issued. Such assurances are provided in
section 112(j), where states are directed to establish MACT stan-
dards of their own in their permits for major sources, if EPA has
not issued applicable standards within eighteen months of the
rule-making deadline.®”® Hence, technological steps to control air
toxics will be required by the states if EPA fails to issue regula-
tions. The potential for different, and perhaps conflicting, MACT
requirements in each state can be expected to prompt industry to
work to facilitate, rather than block, timely issuance of national
standards. This structure should therefore also help to assure
that EPA regulations are promulgated on time.”

87. Clean Air Act Amendments of 1990, - Pub. L. No. 101-549, sec. 219,
§ 211(k)(5), 104 Stat. at 2494-95 (codified at 42 U.S.C.A. § 7545(k)(5)). A covered
area is any one of the “9 ozone nonattainment areas having a 1980 population in
excess of 250,000 and having the high ozone design value for purposes of this sub-
gection.” Id. § 112(k)(10)(D), 104 Stat. at 2497 (codified at 42 US.C.A.
§ 7545(k)(10)(D)). These nine areas are likely to be Los Angeles, California; San
Diego, California; Philadelphia, Pennsylvania; New York, New York; Milwaukee,
Wisconsin; Houston, Texas; Chicago, Illinois; Baltimore, Maryland; and Mus-
kegon, Michigan. J. QuarLEs & W. Lews, Tue NEW CLEaN AR Act 79-80 (1990).
In addition, areas that are redesignated as severe nonattainment areas become
“covered areas” one year after their reclassification. Clean Air Act Amendments of
1990, Pub. L. No. 101-549, sec. 219, § 112(k)(10)(D), 104 Stat. at 2497 (codified at
42 U.S.C.A. § 7545(k)(10)(D)).

88. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(d), 104 Stat. at 2539-42 (codified at 42 US.C.A. § 7412(d)).

89. See supra notes 79-83 and accompanying text.

90. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(3), 104 Stat. 2399, 2550-52 (codified at 42 U.S.C.A. § 7412(j) (West Supp.
1991)). '
91. The 1990 Amendments provide additional safeguards. If the state fails to
require MACT controls in a permit, a citizen can ask EPA to disapprove the per-
mit. Id. sec. 501, § 505, 104 Stat. at 2643-45 (codified at 42 U.S.C.A. § 7661c(2)).
If EPA refuses to disapprove the permit, the citizen can seek judicial review of
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B. Availability of Citizen Lawsuits

4 mw\.‘ﬁecm:% all of the Act’s numerous regulatory mandates and
mm ines m@u EPA and state action are subject to citizen lawsuits
MM Smog &Mﬁmﬁq be compelled by court order.?* In addition o#._
3 can bring lawsuits to enforce specific permi irem.
applicable to individual sources.?s P permil Tequirements

. In theory, even prior to the 1990 Amendments. the CAA pro-
vided an omﬁo?:s#% for citizen suits against Uw?m% moEﬂmm
mo€m<mu.. this authority was rarely used. One reason is that it Wmm.
proven difficult for citizens to ascertain the control requirements
va._omEm to a source because these requirements were often bur-
ied in complex state implementation plans. Also, even where the
WMMMMmMNMﬂMmWMuMb M:oéum it was generally not possible—short of
tormine Comolions mﬁwwwm.coﬂsm monitoring—for citizens to de-

The 1990 Amendments take m. new appro
problems. H&m V of the 1990 Amendments mvwowmmwowymwomo“w”m
cannot o@.mumﬁo without permits.®* Each permit must address all
O>> requirements applying to the source, and must include mon-
;o_:sm. and reporting to provide a record of compliance (or non
compliance) Sm.er the CAA’s requirements.”® The 1990 >Emsm”
Bmuﬂm also revise CAA section 304(f) to provide that all permit
requirements, terms and conditions are to be considered “emis-

mmimw action in federal appellate court. Id.
ooBUa_. MOWM M mw%“.wwvmmw“m Ammc.m.o. w . 7604(a)(2) (1988), authorizes citizen suits to
: : a nondiscretionary duty. See also Buente, Cit;
MMMW WN& mw&m Clean Air Act Amendments of 1990: Closing the @SMEM:MMN
7 y NVTL. L. 2233 (1991); Alushin, Enforcement of the Clean Air Act
mendments of 1990, 21 Envrr. L. 2217 (1991). ‘
WM Aoumfy m>woﬁmxc. 42 U.S.C. § 7604(a)(1).
- Clean Air Act Amendments of 1990, Pub. L. N
¢ X . L. No. 101-549, sec. 5t
104 ww»am mw%m. 2635-36 Aoo&mmm at 42 U.S.C.A. § 7661a(a) Agmmemmwﬁ%um%gmmm.
mmmﬁ.mu.ms mM ion WOES requires the permit applicant to submit a compliance u_m.n
b mm Mmcme HM MoMMMM S%WMMHHEMGQSQU all applicable requirements under the
AA. Id. » 10 . & codified at 42 U.S.C.A. § 7661b(b)). I i
MMHW mmm Wwwoﬁ”veﬁw::mm 36. permittee to provide monitoring and cﬁrmm mw.mohwwmwﬂ
] every six months, as necessary to as i ith
plicable requirements of this cha i i remont o e
. pter, including requirements of th i i
plementation plan.” Id, § 504(a), 104 S ophiolyy
) . s tat. at 2642 (codified at 42 U.S.C.A.
§ 7661c(a)). Finally, § 504(b) and § 504(c) specifically provide for Boiﬁoium. .B.m

nmuoumum_.ma&amewm.E. .
§ 7661c(b), (0)). § moﬁg.. (c), 104 Stat. at 2642 (codified at 42 U.S.C.A.




1748 ENVIRONMENTAL LAW [Vol. 21:1721

sions standards or limitations,” and are therefore subject to citi-
zen lawsuits under section 304(c).”®

Tn addition, the 1990 >Bm=m5m5m for the first time mﬁorom
itly provide that citizens can seek civil fines for Uoﬁw past msw
current violations of the CAA.*” The express authority MV mmM.
fines for past violations was a response to the Supreme . oﬂw. 8
decision in Gwaltney of Smithfield Ltd. v. .O:mmaﬁma e Bay
Foundation, Inc., which had limited S”_o. mmmc?\mummm of QEN.ms
suits in the Clean Water Act by requiring evidence of osmoswm
violations.?® Other provisions in title VII of ?.m 1990 >§msm§mw M
provide new authority for citizen challenge in cases where o
defers performance of a nondiscretionary duty, or cﬁoﬂmﬂaw H.%
delays performance of a mandatory duty, even where no statutory
deadline is provided.”

Taken together, these changes in the CAA endow SSHNMHM
with unprecedented opportunities ﬁo.smo the ooz.gm 8. oonM ﬁw
implementation of the CAA’s provisions. In oc.Ecﬁoﬁon <.Se M
detailed and mandatory nature of the .O>>vm directives A%mosmww
above), the citizen suit provisions are .Eﬁmbmmm to assure that the
CAA’s voluminous provisions are implemented as Congress

intended.

C. Technology Forcing to Provide for Health and
Environmental Protection

Continuing a trend that began with the original Clean ?M
Amendments of 1970 (1970 Amendments), and has grown S;m
amendments to the Comprehensive Environmental wmmvoﬁmm msm
Liability Act (Superfund)*®® and the Resources Conservation an

06. Id. sec. 707(e), § 304(f)(4), 104 Stat. at 2683 (codified at 42 US.C.A.

4(£)(4)). )
: qmmﬂﬂ Wm.vvmmo. 707(a), § 304(a), 104 Stat. at 2682 (codified at 42 U.S.C.A.

: qmmm.ﬁ mmw.» U.S. 49 (1987). In Guwaliney, the mccumBm. Ooc_..ﬂ.g& e.rmw m_mMH
Water Act § 505, 33 U.S.C. § 1365(a) (1986), only authorized Sﬁhwb mEem_ wM mwmm
edy on-going violations. 484 U.S. at 64. Hra. v.S-Hmwo CAA smmﬂu awo Omm:mam_. wmmﬂxc
as the Clean Water Act’s citizen suit provision. Compare 33 U.5.C.

i 1).
Sawmww Mrwmwm %qumw AMW“@WQES.% of 1990, Pub. L. No. 101-549, sec. 707 SMMEW,
§8 wop.@v« 307(b)(2), 104 Stat. 2399, 2683-84 (codified at 42 U.S.C. §§ 7604(a),

7607(b)(2)).
100. 42 U.8.C. §§ 9601-9675 (1988).
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Recovery Act (RCRA),' the 1990 Amendments include numer-
ous provisions that force the development of new technologies to
provide for health protection and to achieve environmental objec-
tives. The rationale behind technology forcing is that by setting
emissions standards that are beyond the reach of conventional
control methods, Congress creates a market incentive that can
force the development and commercialization of new technolo-
gies. In the 1970 Amendments, the approach succeeded in spur-

ring development of the catalytic converter for control of automo-
tive tailpipe emissions.!°?

Some of the most prominent examples of technology forcing
in the 1990 Amendments are, once again, found in its approach to
motor vehicle pollution. The 1990 Amendments call for similar
levels of tailpipe emissions reductions to those mandated in the
1970 Amendments, but seek those reductions not from uncon-
trolled levels, as in the 1970 Amendments, but from vehicles al-
ready well controlled. The 1970 Amendments called for a ninety
percent reduction in volatile organic compound (VOC) emissions
below uncontrolled levels'®® and as amended in 1977 a seventy-
five percent reduction in NO, emissions below uncontrolled
levels.*** The clean-fuel program in the 1990 Amendments calls
for a further eighty percent reduction in NO, and VOC emis-
sions.’® In past years, the burden of reducing vehicle pollution

101. 42 U.S.C. §§ 6901-6992k (1988).

102. For a discussion of the success of the 1970 motor vehicle standards in
forcing the development of pollution control technology see ENVIRONMENTAL LAW
InsT, LAW oF ENVIRONMENTAL PROTECTION § 11.06 (1987).

103. Clean Air Amendments of 1970, Pub. L. No. 91-604, sec. 6(a),
§ 202(b)(1)(A), 84 Stat. 1676, 1690, amended by Clean Air Act Amendments of
1990, Pub. L. No. 101-549, sec. 201, § 202(a)(3), 104 Stat. at 2472 (codified at 42
US.CA. § 7521(a)(3)).

104. Clean Air Act Amendments of 1977, Pub. L. No. 95-95, sec. 224(a),
§ 202(a)(3)(A)(ii), 91 Stat. 685, 765-67 (codified at 42 U.S.C.
§ 7521(a)(3)(A)(iH)(IT) (1988)), amended by Clean Air Act Amendments of 1990,
Pub. L. No. 101-549, sec. 201, § 202(a)(3)(A)(ii), 104 Stat. 2399, 2472 (codified at
42 US.C.A. § 7521(a)(3)(A) (i) (West Supp. 1991)).

105. Compare 40 C.F.R. § 86.090-8 (1990) (model year 1990 light-duty vehi-
cles must meet hydrocarbon standard of 0.41 grams per mile and NO, standards
of 1.0 grams per mile) with Clean Air Act Amendments of 1990, Pub. L. No. 101-
549, sec. 229, §§ 243(a), 249, 104 Stat. 2399, 2514-19, 2525-28 (codified at 42
U.8.C.A. §§ 7583, 7589 (West Supp. 1991)) (model year 2001 light-duty vehicles
must meet nomethane organic gas standard of 0.075 grams per mile and NO, stan-
dard of 0.2 grams per mile). See generally Waxman, Wetstone & Barnett, Cars,
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has rested entirely with auto makers, and ?& suppliers rm.ﬁm Wmm&
little if any incentive to develop lower Hoozz.o.Em motor vehic mm sw
els. Under the 1990 Amendments, fuel providers are for the s
time also subject to technology forcing. .H,.w.m newly msm@m@rmm%mmw
211(k), one of the most important provisions added in t M
Amendments, mandates the development and sale of re Mﬁb:-
lated gasoline in all seriously polluted B.mmm._.a wmmoy.BEmmw gas-
oline must be capable of reducing both toxic and smog- o_..BEM
emissions from all vehicles by fifteen percent by 1995, an
twenty-five percent by the year 2000.'%"

Another extremely important example of d.mnws&cm% _wwuebm
is the requirement for urban areas to make mvmo_mwm annua S%.M-
ments of progress toward achievement of ambient air quality
standards. All areas in violation of the ozone standard are Sw
quired to reduce ozone precursor emissions by fifteen percen
over the CAA’s first five years regardless of costs, and extreme
areas are required to continue to reduce three percent per year
thereafter.'®®

Fuels and Clean Air: A Review of ﬁzw II of the Clean Air Act Amendments of
NvTL, L. 1947, 1963-64 (1991).
Nmmcwommw. w_mmb Air Act Amendments of 1990, Pub. L. No. HoMWAWWAWoN%MW
§ 211(k), 104 Stat. 2399, 2492-97 (codified at 42 U.S.CA. § 7545(
. 1)). )
msvvwcwwwav.v § 211(k)(3)(B), 104 Stat. at N.Aww-wp Aaom_mmm. we». 42 Gmwum..”.
§ 7545(k)(3)(B)). The 1990 Amendments require a 25% H.mn.wcososm %%Bmme e
lated gasoline in the year 2000. EPA can m&zmn‘go reduction to o 1 finds
that a 25% reduction is infeasible. Conversely, if mw>. finds that w mmmmmcoaob
25% reduction is technologically feasible, it must require ».r.m..“ leve : m re uct mS..
Id. EPA has determined that the reformulated m.mmorzm provisions wi .w~o<o=5mm
some of the most cost-effective emission reductions available in wmmm_mM %ﬁmwov
areas. See South Coast Federal Implementation Plan, 55 Fed. Reg. 3 ,Sm " me.
108. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, mmo.& , E.m
104 Stat. at 2428-30 (codified at 42 U.S.C.A. § 7511a(b)-(d)). gmwwnw «mM:Mme e
required to attain NAAQs within three years. ~ d. § 182(a) a.&u. 1,1 .mm 228
(codified at 42 U.S.C.A. § 7511(a) tab. 1). Serious, severe, and mwﬁmﬂﬁm Mam e must
continue to reduce emissions at three percent per year after the initi e mmé
interval. Limited exceptions are w<mﬁwgﬂv¢c mmn“.ocmowﬂﬂ%wumwamwﬂm“mﬁgmsﬁma
imposed all control measures in use in the next m mens
i i B), (d), (), 104 Stat. at 2432, 2436-37, 2438 (co s
Mwmwmmmm»%o%\rwmmm q%ﬂ%hmvmw vaw Avem (e)). For a mﬁu_&wu discussion of nonattain-
ment schedules, see infra notes 135-207 and accompanying a.mws mmM &m@%ﬂ“ﬂ»ﬂm
Wetstone & Barnett, A Roadmap to Title I of Sm. Clean Air .»&ﬁ N.WMM i
1990 Bringing Blue Skies Back to America’s Cities, 21 EnvtL. L. - uou.ma.
The original Administration clean air proposal would have exemp
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Other examples of technology forcing include provisions
mandating the phase-out of ozone-depleting chemicals in title VI
of the 1990 Amendments;!*® provisions requiring controls on toxic
sources to reduce residual risks as necessary to protect the public
health with an ample margin of safety;*** provisions requiring the
reformulation of consumer products, such as paints, coatings, and
solvents, to make them less polluting;*** and provisions mandat-

ing the development of controls for small sources of air toxics
known as “area sources.”'!?

The breadth of technology forcing in the 1990 Amendments
reflects a conclusion that the nature and severity of the air pollu-
tion problems addressed in the CAA are so daunting that imme-
diately available technologies are not, in themselves, sufficient to
assure protection of America’s public health and environmental
resources.'® In fact, in the case of ozone depletion, new technolo-
gies must be developed for protection of the planet itself.’** Con-
gress’s willingness to rely on technology forcing was bolstered by
its experience with the early CAA, which demonstrated that the
concept works not only to create economical new emissions con-
trols, but also to provide a competitive edge to American compa-

tainment areas from requirements for achievement of additional emission reduc-
tions, if such reductions were found to be too costly, or otherwise not feasible.
H.R. 3030, 101st Cong., 1st Sess. § 182(c)(1)(B) (1989). This approach was re-
jected in favor of the mandatory reduction requirements described above.
109. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602,
§§ 604, 605, 104 Stat. at 2655-60 (codified at 42 U.S.C.A. §§ 7671c, 7671d).
110. Id. sec. 301, § 112(f), 104 Stat. at 2543-45 (codified at 42 U.S.C.A.
§ 7412(£)(2)(A)).
111, Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 183(e), 104 Stat. 2399, 2444-47 (codified at 42 U.S.C.A. § 7511b(e) (West Supp.
1991)). i
112. Id. sec. 301, § 112(c)(3), 104 Stat. at 2537 (codified at 42 U.S.C.A.
§ 7412(3)(c)). An area source is “any stationary source of hazardous air pollutants
that is not a major source.” Id, § 112(a)(2), 104 Stat. at 2531 (codified at 42
U.S.C.A. § 7412(a)(2)). R
113. “We estimate that after all [immediately available] controls are applied,
nonattainment cities still fall about 1.2 to 3.1 million tons per year short of the
[VOC] emissions reductions needed to attain the standard .« . or about 11% to
27% of 1985 emissions.” OFFICE oF TECHNOLOGY AssessMENT, CaTcHiNnG QOur
Breatn, NExT STEPS FOR REDUCING URBAN OZONE 139 (1989). This report provides
an excellent general discussion of the difficulties of controlling urban ozone.
114. See U.N. Environment Programme, Effects of Changes in Stratospheric
Ozone and Global Climate, Vol 2: Stratospheric Ozone (Oct. 1986); U.N. Environ-
ment Programme, Environmental Effects Panel Report (Nov. 1989).
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nies in a global economy where nations are increasingly concerned
about environmental protection.

D. Reliance on Market-Based Control Strategies

Another important theme in the 1990 >§mﬂ&5mbﬁm is ﬁ.ro use
of market-based control strategies. The acid rain program in E.Sa
IV relies upon an innovative new ﬁuomumB.% Bmuwgmﬂa emission
allowances to achieve SO, emission reductions.™* This is the most
widely noted market-based regime in the wmmpmwmﬁwb. moSmﬁw.W
there are several other examples. A marketable permit system wi
be used to implement the phase-out program for o.sow_o-novwmﬁbm
chemicals in title VI.1*¢ Also, numerous elements o.m title I seek to
use market approaches to achieve emission H.m.maoﬁosm. MxmB.v._wm
include emission fees for severe ozone bobwgmgu.bmﬂ areas failing
to attain by the deadline,'? required economic incentive pro-
grams for areas failing to meet ozone pollution Q.xa.u.ow B.;m-
stones,!'® and specific authorization for use of economic Eomsﬁﬁ.m
such as emission fees or auctions of emission rights in state air

quality plans.**®

Market-based approaches were judged ﬁ.o be suitable where
they are accompanied by an aggressive ﬁmowEm system to assure
that the expected emission reductions are achieved. In mmm&o?
Congress concluded that ooobogwo-wmmm.& m«mamgm are mﬁwuc?m%ﬁm
only in cases where the program objective is to assure a speciile
level of aggregate emission reductions. In mcnr. cases, Fom_ﬁ.mm im-
pacts, which might result from a oosnmb.gmiob of emissions In
areas where pollution controls are expensive, are not a concern.

For example, the program to achieve a reduction in acid rain

Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§§ AMMHHP 104 Stat. at 2584-631 (codified at 42 U.S.C.A. § qm..mw-qmmuov. Mmm M\Mmo
Fichthorn, Command-and-Control vs. the Market: .Hrm Potential Effects of waw.
Clean Air Act Requirements on Acid Rain QQSEE.:QP 21 EnvrtL. L. momuw AH P
Parker, Poling & Moore, Clean Air Allowance Trading, 21 ExvrL. L. 2021 ( mom.
116. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, mmowmﬂm

§§ 604, 605, 104 Stat. 2399, 2655-60 (codified at 42 US.C.A. §§ 7671c,

t Supp. 1991)). )
Aimm:q.c WM sec. 108, § 185, 104 Stat. at 2450-51 (codified at 42 U.S.C.A.

7511d).
: Hym.v Id. § 182(g)(4), 104 Stat. at 2441 (codified at 42 U.S.C.A. § 7511a(g)(4)).

119. Id. sec. 102, § 172(c)(6), 104 Stat. at 2414 (codified at 42 U.S.C.A.
§ 7502(c)(6)).
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emissions (which seeks an aggregate forty-percent reduction in
SO, emissions) and the program for the phase out of chlorofluoro-
carbons (CFCs) and other ozone-depleting chemicals (which man-
dates an aggregate phase-down schedule) address problems that
are regional or global in nature, and are therefore amenable to
market-based solutions. In contrast, the program to attain ambi-
ent air quality standards and the program to control hazardous
air pollutants are much less suitable for a market approach. In
those instances, high localized concentrations, which might result

from a market-oriented structure, would present serious public
health risks.*2°

E. Control of Unregulated Sources

Another important feature of the 1990 Amendments is a new
emphasis on the control of previously unregulated pollution
sources. The original 1970 Amendments focused primarily on
large facilities, such as power plants, manufacturing operations,
and chemical production facilities. Stationary source require-
ments applied for the most part only to “major sources” that emit
100 tons per year or more of regulated pollutants.'?!

Unfortunately, however, the nation’s pollution problems have
proven far too intractable to be effectively addressed exclusively
through controls aimed at these very visible targets. Recent stud-
ies have confirmed that largely unregulated pollution sources,
such as gas stations, dry cleaners, and consumer solvents, present

an important and growing part of both the ozone air pollution
and air toxic problems.!2

120. Market-based approaches will, in theory, only produce emission reduc-
tions in those areas where reductions are least expensive. Hence, areas where pol-
lution concentrations have reached unsafe levels would not be addressed except in
situations where reductions are especially cost-effective.

121. For example, CAA § 172(b)(6), 42 U.S.C. § 7502 (1988), amended by
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 102(b), § 172(b),
104 Stat. 2399, 2413-14 (codified at 42 U.S.C.A. § 7502(b) (West Supp. 1991)),
required permits only for “major sources.” A “major source” only included sources
emitting 100 or more tons per year of any pollutant. 42 U.S.C. § 7602().

122. See generally OFFICE OF TECHNOLOGY ASSESSMENT, supra note 113, at
113-22 (characterizing the sources of VOC emissions). For a discussion of the con-
tribution of small areas sources to the air toxic problem, see U.S. EPA, Cancer
Risks rromM Outpoor Exposures o Amr Toxics (1988). Reductions from previ-
ously unregulated sources are often very cost-effective because the least expensive
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The 1990 Amendments include several programs that will for
the first time focus on these unregulated pollution sources. To
control ozone air pollution, the 1990 Amendments create a gradu-
ated system in which increasingly smaller sources are regulated in
more polluted areas. The current 100 ton per year definition of
“major source” is retained in marginal and moderate ozone
nonattainment areas, but the cut-off is lowered to fifty tons per
year in serious ozone nonattainment areas,'?® twenty-five tons per
year in severe areas,’** and ten tons per year in extreme areas.'?®
Major sources in each affected area are subjected to the full re-
gime of the CAA’s stationary source pollution control require-
ments, as well as to the CAA’s permit provisions and emission
fees.}?¢

In addition, the 1990 Amendments establish a sweeping new
program that will for the first time require consumer and com-
mercial products (such as paints, solvents, and coatings) to be re-
formulated to reduce emissions.'?” Studies have found that two of
the most important consumer and commercial product emissions
sources, solvent evaporation and surface coatings, are together re-
sponsible for more than thirty percent of urban hydrocarbon
emissions, a share that is projected to increase in future years in
the absence of new regulation.’?® The 1990 Amendments require
that products that together are responsible for eighty percent of
the aggregate emissions from this sector be reformulated to re-
duce emissions.’?® The air toxics control program also includes

control options from this segment of the inventory are still available.

123. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 182(c), 104 Stat. at 2431 (codified at 42 U.S.C.A. § 7511a(c)).

124. Id. § 182(d), 104 Stat. at 2436-37 (codified at 42 U.S.C.A. § 7511a(d)).

125, Id. § 182(e), 104 Stat. at 2438 (codified at 42 U.S.C.A. § 7511(e)).

126. Major sources are subject to the new source review provisions such as
the LAER technology requirement, 42 U.S.C. § 7503(2) (1988), offsets require-
ments, Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 102(c)(10),
§ 172(c), 104 Stat. 2399, 2416 (codified at 42 U.S.C.A. § 7503(c) (West Supp.
1991)), RACT requirements, id. sec. 102(a), § 172(c)(1), 104 Stat. at 2414 (codified
at 42 U.S.C.A. § 7502(c)(1)), and the permit requirements of title V, including

requirements for emission fees, id. sec. 501, § 502, 104 Stat. at 2635-36 (codified at -

42 U.S.C.A. § 7661a).

127. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 183(e), 104 Stat. at 2444-46, 42 U.S.C.A. § 7511b(e)).

128. OrricE oF TECHNOLOGY ASSESSMENT, supra note 113, at 129.

129. These products must be reformulated to reflect use of the “best available
controls” to reduce emissions. Clean Air Act Amendments of 1990, Pub. L. No.
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new requirements for control of small sources.'® EPA has esti-
mated that area sources, those emission sources too small to be
counted as major sources, are responsible for fully twenty-five
percent of the nation’s air toxic cancer risks.'®* This level of risk
is comparable to the risk estimated to result from all major
sources combined.'®* In section 112(c)(3) of the 1990 Amend-
ments, EPA is directed to regulate source categories representing
ninety percent of the aggregate emissions of the thirty most im-
portant area source pollutants.*3?

By including programs to address this important part of the
emission inventories for air toxics and VOCs, Congress has sought
to assure that the health and environmental protection objectives
of the CAA will be achieved. Additionally, the inclusion of these
less conventional regulatory targets in the CAA responds to con-
cerns that large industrial sources were being targeted to an un-
fair extent. Finally, the 1990 Amendments demonstrate that all
aspects of our air pollution problems can be meaningfully ad-
dressed without mandating unrealistic, draconian, or politically
infeasible changes in the way America lives and works.

V. THE 1990 AMENDMENTS: A TiTLE-By-TirLe OVERVIEW

A. Title I Attainment of Ambient Air Quality Standards,
Stationary Source Controls

Title I revises the stationary source controls designed to
achieve national ambient air quality standards (NAAQS). While
the 1990 Amendments include many important changes that ap-
ply to all ambient air quality standards, the most noteworthy pro-
visions in title I are the detailed new programs for coping with
the three prevalent ambient air pollution problems: ozone, carbon
monoxide (CO), and small particulate matter (PM-10).13¢ These

101-549, sec. 103,.§ 183(e)(3)(A), 104 Stat. 2399, 2445-56 (codified at 42 U.S.C.A.
§ 7511b(e)(3)(A) (West Supp. 1991)).

130. Id. sec. 301, § 112(c)(3), 104 Stat. at 2537 (codified at 42 U.S.C.A.
§ 7412(c)(3)).

131. US. EPA, Cancer Risks rroM Outbpoor Exposures To Amr Toxics
(1988)

132. Id.

133. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(c)(3), 104 Stat. at 2537 (codified at 42 U.S.C.A. § 7512(c)(3)).

134. The programs are included in Clean Air Act Amendments of 1990, Pub.
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programs are discussed below after a brief review of the structure
of the CAA program for achieving ambient air quality standards.

1. Ambient Air Quality Standards and the Structure of the
Clean Air Act

Section 110 of the 1970 Amendments requires all areas of the
country to meet NAAQS, which are established by EPA at a level
considered adequate to protect public health.'*® These standards
are the cornerstone of the CAA’s pollution control programs.
Each ambient standard is based on a detailed review of scientific
information, called a criteria document, prepared by EPA and ex-
pert advisors.13¢

Achievement of the health standards is a driving force be-
hind many of the pollution control requirements of the CAA.
States are given primary responsibility for attaining the stan-
dards. Each is required under CAA section 110 to prepare a state
implementation plan (SIP) that specifies enforceable pollution
control requirements sufficient to attain the standard.!*” Although
several of these standards have been achieved throughout the na-
tion,'*® the health standards for either ozone, PM-10, CO, or some
combination of these pollutants, are currently exceeded in almost
every major American urban area.'®®

Areas not meeting the CAA’s standards are termed nonat-
tainment areas, and are subject to additional control require-
ments in part D of the CAA. The nonattainment program in-
cludes tougher control requirements for new sources, which must

L. No. 101-549, secs. 103, 104, 105(a), §§ 181-190, 104 Stat. 2399, 2423-62 (codified
at 42 U.S.C.A. §§ 7511-7513(b) (West Supp. 1991)).

135. CAA § 109(b)(1), 42 U.S.C. § 7409(b)(1) (1988).

136. CAA § 109, 42 US.C. § 7409.

137. CAA § 110(a)(2) outlines in detail the required elements of each SIP.
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 101(b), § 110(a)(2),
104 Stat. at 2404-06 (codified at 42 U.S.C.A. § 7410(a)(2)).

138. The NAAQS for nitrogen dioxide, SO,, and lead have been attained in
almost all areas of the nation, See U.S, EPA, NaTIONAL AIR QUALITY AND EMISSION
TrENDS ReEporT 1989 (1991).

139. Id. For a thorough discussion of the nonattainment problem, see Clean
Air Act Standards: Hearing Before the Subcomm. on Health and the Environ-
ment of the House Comm. on Energy and Commerce, 101st Cong., 1st Sess. (1989)
[hereinafter Clean Air Act Standards].
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achieve the lowest achievable emission rate (LAER),*® and must
“offset” new emissions they create with reductions from other
sources.** In addition, existing sources in nonattainment
areas—those sources too old to be covered by the CAA’s new
source performance standards under section 111—are required to
use all reasonably available control technology (RACT).*** EPA
issues guidelines for specific industry categories, called Control
Technique Guidance (CTG), to define what technologies should
be considered reasonably available.'*®

Congress amended the CAA in 1977 and 1988 to extend the
CAA'’s original 1980 attainment deadlines from 1980 to August 31,
1988.14¢ Unfortunately, however, rapid growth in aggregate vehi-
cle miles traveled outpaced gains from the 1970 motor vehicle
tailpipe standards,*® and regulatory paralysis at EPA left the
states with little help in the extremely difficult task of reducing
pollution in the face of population and economic growth.**¢ State
air quality implementation plans were, in almost every instance,
proven inadequate to the task.'*” In fact, ozone pollution levels

140. CAA § 172(2), 42 U.S.C. § 7502(2) (1988).

141. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 102(c)(10),
§ 173, 104 Stat. 2399, 2416 (codified at 42 U.S.C.A. § 7503(c) (West Supp. 1991)).

142. Id. § 172(c)(1), 104 Stat. at 2414 (codified at 42 U.S.C.A. § 7502(c)(1)).

143. EPA halted the issuance of new CTGs in 1984. The Agency had issued
22 CTGs prior to that time. See J. QuUaRLEs & W. LEwis, supra note 87, at 81-82
(listing all completed and pending CTGs).

144. Actually, the pre-1990 CAA only allowed areas until December 31, 1987.
CAA § 172(a)(2), 42 U.S.C. 7502 (1988), amended by Clean Air Act Amendments
of 1990, Pub. L. No. 101-549, sec. 102(b), § 172(a)(2), 104 Stat. at 2413 (codified
at 42 U.S.C.A. § 7502(a)(2)). However, in November of 1987 an amendment to
appropriations legislation eliminated funding for enforcement of nonattainment
sanctions for eight additional months, making the effective deadline August 31,
1988, See supra note 31-32 and accompanying text.

145. See OrricE oF TECHNOLOGY ASSESSMENT, supra note 113, at 34-35. Also
complicating the effort was a trend toward production of higher polluting gasoline.
See SAFER, Proposals for Reformulated Gasoline Amendments to the Clean Air
Act (Feb. 23, 1990).

146. Examples of regulatory paralysis include 13 years of failure to control
gasoline refueling emissions, a complete cessation in EPA’s issuance of CTGs to
help states implement RACT requirements under § 172, EPA’s failure to tighten
tailpipe standards for trucks and buses, and EPA’s opposition to congressional
proposals to tighten emission standards for light and heavy vehicles.

147. More than 90 cities remained in violation of the ozone NAAQS. See
Clean Air Act Standards, supra note 139, at 30.
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continued to increase in many areas.!*®

The 1990 Amendments address the widespread nonattain-
ment problem in a number of ways. These include providing
strong federal guidance, mandating a shift to cleaner-burning re-
formulated gasoline, establishing numerous new motor vehicle
emission control requirements, providing for control of smaller
pollution sources, establishing a graduated regime of control re-
quirements subjecting more polluted areas to more stringent mea-
sures, and requiring states to demonstrate incremental progress
toward achievement of the standard by the applicable deadline.
Each of these initiatives is discussed below.

2. Ozone Air Pollution

Of the three nonattainment problems, ozone pollution is by
far the most serious and pervasive. In 1988, more than 100 million
Americans lived in areas where pollution levels exceeded those ac-
ceptable for health protection.**® High ozone levels can cause lung
dysfunction, coughing, wheezing, shortness of breath, nausea, re-
spiratory infection, and in some cases, permanent scarring of the
lung tissue.'® Young children, the elderly, and those with asthma,
emphysema, and other respiratory ailments are the most
vulnerable.'®!

The 1990 Amendments establish an aggressive new program
for control of ozone air pollution. The program focuses on the two
central ozone precursors, VOCs and NO,. These pollutants com-
bine in the atmosphere in the presence of sunlight to form ozone.

a. Graduated Control Program

Fach of the nation’s 100 ozone nonattainment areas is placed
in one of five categories, according to the severity of its ozone pol-

148. Id. Twenty-eight new cities were added to EPA’s list of ozone nonattain-
ment areas in 1989, Many areas experienced the highest ozone levels they had ever
recorded in the summer of 1988. Id.

. 149, Id.

150. Id. See also U.S. EPA, Summary of Selected New Information on Ef-
fects of Ozone on Health and Vegetation (Nov. 1988); Congressional Research Ser-
vice, Health Benefits of Air Pollution Control: A Discussion (Feb. 1989).

151. Clean Air Act Standards, supra note 139, at 82-83 (statement of
Thomas Godar, Director, Pulmonary Disease Section, St. Francis Hospital).
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lution problem.!®? Control regimes are established for each cate-
gory, so that more polluted areas are required to take more and
stronger measures to reduce VOC and NO, emissions, but are
given more time to attain the standard.

For example, marginal areas, the least polluted of the ozone
nonattainment areas, have just three years to attain the ozone
standard,'®® and are subject to only two new requirements: an up-
dated permit program, and regular reporting of emission
inventories.2®

By contrast, the most polluted areas, termed extreme areas,
are allotted twenty years to attain the standard,'®® but must im-
plement a long list of control measures. In addition to implement-
ing the marginal area requirements, extreme areas must submit
new attainment demonstrations; achieve at least a three percent
reduction in VOC emissions annually; regulate as a major source
any stationary source with emissions greater than ten tons per
year; require greater offsetting of emissions from new or modified
sources; mandate that all utility, industrial, and commercial boil-
ers use advanced controls or clean fuels to reduce NO, pollution;
require stage II vapor recovery at gasoline service stations to con-
trol vehicle refueling emissions; take more aggressive transporta-
tion control planning steps; direct large employers to establish
ride-sharing programs; adopt enhanced automotive inspection
and maintenance programs; require centrally-fueled fleets to
purchase clean fuel vehicles; require that all gasoline sold in the
area be reformulated to reduce emissions; and prohibit the use of
“netting,” a concept that allows modifications of pollution sources
to escape additional control requirements.!%®

The control requirements for areas falling between the two
extremes include a subset of the requirements applying to ex-
treme areas, or in some cases, less rigorous versions of extreme

152. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 181(a), 104 Stat. 2399, 2423 (codified at 42 U.S.C.A. § 7512(a)(1) (West Supp.
1991)).

153. Id. § 181(a), 104 Stat. at 2423 (codified at 42 U.S.C.A. § 7511(a) tab. 1).

154, Id. § 182(a), 104 Stat. at 2428-29 (codified at 42 U.S.C.A. § 7511a(a)).

155. Id. § 181(a), 104 Stat. at 2423 (codified at 42 U.S.C.A. § 7511(a) tab. 1).

1566. Id. § 182(e), 104 Stat. at 2438-39 (codified at 42 U.S.C.A. § 7511a(e))
(incorporating the requirements for marginal, moderate, serious, and severe
areas).
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area requirements. Attainment deadlines for moderate, serious,
and severe areas fall similarly between these examples.'®

b. Milestones and Sanctions

Prior to the 1990 Amendments, the CAA simply mandated
that areas make pollution reductions sufficient to achieve “rea-
sonable further progress” toward attainment of the standards.'®®
The new ozone program instead establishes very specific mini-
mum levels of emission reductions that each area must achieve.

Under the graduated control program, all moderate, serious,
severe, and extreme nonattainment areas are required to achieve
at least a fifteen percent reduction in VOC emissions over the
first six years following enactment. After the initial reduction, se-
rious, severe, and extreme areas must achieve further VOC emis-
sion reductions of three percent per year until the standard is at-
tained.’® Greater VOC emission reductions are required as

157. The ozone nonattainment categories are marginal, moderate, serious, se-
vere, and extreme. Areas in each of these categories are required to attain as expe-
ditiously as possible, but no later than 3, 6, 9, 15, and 20 years, respectively. Clean
Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103, § 181(a), 104 Stat.
2399, 2423 (codified at 42 U.S.C.A. § 7511(a) (West Supp. 1991)).

158. CAA § 172(b)(3), 42 U.S.C. § 7402 (1988), amended by Clean Air Act
Amendments of 1990, Pub. L. No. 101-549, 104 Stat. at 2412-15 (codified at 42
U.S.C.A. § 7502). The term “reasonable further progress” was defined in § 171 to
mean “annual incremental reductions in emissions” of a particular pollutant, suffi-
cient to provide for attainment of the applicable NAAQS by the deadline set forth
in § 172(a). 42 U.S.C. § 7501(a), amended by Clean Air Act Amendments of 1990,
Pub. L. No. 101-549, sec. 102(a), 104 Stat. at 2412 (codified at 42 U.S.C.A.
§ 7501(1)). Unfortunately, however, the widespread nonattainment problem gives
clear evidence that the term has not been interpreted in practice to require reduc-
tions sufficient to attain the NAAQS by the deadline.

159. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 182(b)(1), 104 Stat. at 2428-29 (codified at 42 U.S.C.A. § 7511a(b)(1)) (estab-
lishing the 15% reduction requirement); id. § 182(c)(2)(B), 104 Stat. at 2432
(codified at 42 U.S.C.A. § 7511a(c)(2)(B)) (establishing the three percent annual
reduction requirement). Serious and severe areas are authorized to reduce by an
amount less than the required three percent per year if they can demonstrate that
their air quality plan includes each control measure in use in the next most strin-
gent category. Id. Extreme areas are provided no authority to achieve less than
three percent per vear. Id. § 182(e), 104 Stat. at 2438 (codified at 42 U.S.C.A.
§ 7511a(e)). -

This structure is intended to assure that new emissions control technologies
are developed and used throughout the nation. Los Angeles, the nation’s one ex-
treme area, must develop new technologies to continue to achieve the required
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s.omgom to attain the standard by the applicable deadline. In addi-
tion, reductions in NO, are mandated if they will help to lower
ozone levels.%°

Section 182(g) establishes a milestone system. Under this
system, six years after the enactment of the 1990 Amendments,
and each following third year, serious, severe, and extreme areas
must demonstrate that they are meeting their emission reduction
requirements, and are therefore on track toward attaining the
standard by the applicable deadline.’®* This system is intended to
assure that areas falling behind in their efforts to achieve the
standard by the applicable deadline take early corrective action.
It contrasts sharply with the approach used in implementing the
pre-1990 CAA attainment deadlines, where areas were not in-
formed of their likely failure to meet deadlines until it was too
late for corrective action. Under the 1990 Amendments, areas
that do not meet their milestones are subject to sanctions under
section 179'% and must promptly submit plan revisions that
make up for the emission reduction shortfall, and put the areas
back on track toward meeting the deadline.'®®

3. Nitrogen Oxides Control

Past efforts to achieve the ozone standard have focused al-
most exclusively on the control of VOC pollution, and made little
effort to reduce emissions of NO,, the other major ozone precur-
sor.'* However, it is now apparent that NO, control is essential

three percent per year reduction in emissions. These technologies, along with
w?o—. aggressive control steps already in place in Los Angeles, must then be used
in any severe area seeking approval for a program that fails to achieve a three
percent annual reduction. Control steps adopted in any severe area must, in turn,
be adopted in serious areas seeking authorization for achieving less that the three
percent reduction. Aggressive control measures adopted in Los Angeles will there-
fore filter down to be used as needed in other polluted areas throughout the
nation.

160. Id. § 182(f), 104 Stat. at 2439-40 (codified at 42 U.S.C.A. § 7511a(f).

161. Id. § 182(g)(1), 104 Stat. at 2441 (codified at 42 U.S.C.A. § 7511a(g)(1)).

162. Clean Air act Amendments of 1990, Pub. L. No. 101-549, sec. 102, § 179,
104 Stat. 2399, 2420-23 (codified at 42 U.S.C.A. § 7509 (West Supp. 1991)).

163. Id. sec. 103, § 182(g), 104 Stat. at 2441 (codified at 42 U.S.C.A.
§ 7511a(g)(3)). Rather than submit a plan, the state can elect to have the area
mmq_m.mmmmmm to the next higher level of nonattainment area, or to adopt an eco-
nomic incentive program. Id.

164. For example, the pre-1990 CAA new source review requirements in ozone
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to reduction of ozone pollution levels in many parts of the coun-
try, including the southeast, the northeast, and southern Califor-
nia.'®® The 1990 Amendments therefore abandon the VOC-only
strategy and establish a presumption that all VOC control re-
quirements apply to emissions of NO, as well.**

Specifically, CAA section 182(f) provides that all state plan
provisions governing major stationary sources of VOCs under the
ozone nonattainment subpart also apply to major stationary
sources of NO,, unless the Administrator determines that NO,
reductions will not contribute to attainment of the ozone stan-
dard, or finds that net air quality benefits would be greater in the
absence of NO, control.’®” As a result of this provision, a broad
range of requirements established in subpart 2 will apply to major
NO, sources under this provision. These include requirements for
installation of RACT at existing sources,'®® requirements for use
of LAER technology at new and modified facilities,'®® require-
ments for higher new and modified source offset ratios,'”® limita-
tions on netting,’”* requirements for control of smaller sources in

nonattainment areas applied only to major sources of VOCs. 40 C.F.R.
§§ 51.165(a)(1)(iv)(B), 51.165(a)(2) (1990).

165. CommrTTEE ON ENERGY AND COMMERCE, CLEAN AIR ACT AMENDMENTS of
1990, H.R. Rep. No. 490, 101st Cong., 1st Sess. 203-04 (1990) [hereinafter HR.
Rep. No. 490). See Air Quality Standards In Southern California: Hearing Before
the Subcomm. on Health and the Environment of the Comm. on Energy and
Commerce, 100th Cong., 1st Sess. 7 (1987) (testimony of James Lents, South
Coast Air Quality Management District); Chameides, Lindsay, Richardson & Ki-
ang, The Role of Biogenic Hydrocarbons in Urban Photochemical Smog: Atlanta
as o Case Study, 241 Science 1743 (1988).

166. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 182(f), 104 Stat. at 2439-40 (codified at 42 U.S.C.A. § 7511a(f)).

167. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103, §
182(f), 104 Stat. 2399, 2439-40 (codified at 42 U.S.C.A. § 7511a(f) (West Supp.
1991)).

168. Id. sec. 102(b), § 172, 104 Stat. at 2414 (codified at 42 U.S.C.A.
§ 7502(c)(1)).

169, CAA § 178, 42 U.S.C. § 7502(2) (1988).

170, Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 102(c)(10),
§ 173(c), 104 Stat. at 2416 (codified at 42 U.S.C.A. § 7503(c)). In addition, higher
offset ratios are required in serious areas, id. sec. 103, § 182(c), 104 Stat. at 2436
(codified at 42 U.S.C.A. § 7511a(c)(10)), severe areas, id. § 182(d)(2), 104 Stat. at
2437 (codified at 42 U.S.C.A. § 7511a(d)(2)), and extreme areas, id. § 182(e)(1),
104 Stat. at 2438 (codified at 42 U.S.C.A. § 7511a(e)(1)).

171. Id. § 182(c)(8), 104 Stat. at 2435 (codified at 42 U.S.C.A. § 7511a(c)(8))
(governing serious and severe areas); id. § 182(e)(2), 104 Stat. at 2438 (codified at

1991} OVERVIEW 1763

more polluted areas,’” emission fees,'”® requirements applying to
ozone transport regions,™ and permit requirements.*?®

4. Federal Control Measures

The 1990 Amendments also put in place an important federal
program intended to provide expertise and guidance, and also to
address important emissions sources that are, for the most part,
beyond effective state control. These provisions require EPA to
establish new control techniques guidance documents to help
states evaluate technologies available for control of ozone precur-
sor emissions from stationary sources.’”® EPA must also update
existing CTGs,'" establish standards to control emissions from
loading and unloading of marine tank vessels,'”® and establish a
new program for control of emissions from consumer and com-
mercial products.??

The consumer product program is the most important of the
new federal control programs in title I. Section 183(e) puts EPA
on a schedule for the regulation of “consumer and commercial
products,”*® which constitute a large segment of the emission in-

42 US.C.A. § 7511a(e}(2)) (governing extreme areas).

172. Id. § 182(c), 104 Stat. at 2431 (codified at 42 U.S.C.A. § 7511a(c)) (es-
tablishing the 50 ton cut off for serious ozone nonattainment areas); id. § 182(d),
104 Stat. at 2436-37 (codified at 42 U.S.C.A. § 7511a(d)) (establishing the 25 ton
cut off for severe ozone nonattainment areas); id, § 182(e), 104 Stat. at 2438 (codi-
fied at 42 U.S.C.A. § 7511a(e)) (establishing the 10 ton cut off for extreme ozone
nonattainment areas).

173. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103, § 185,
104 Stat. 2399, 2450-51 (codified at 42 U.S.C.A. § 7511d (West Supp. 1991)) (es-
tablishing a fee on all sources in severe areas that fail to attain NAAQS); id. sec.
501, § 502(b)(3), 104 Stat. at 2636 (codified at 42 U.S.C.A. § 7661a(b)(3)) (estab-
lishing fee under the general permit program).

174, Id. sec. 108, § 184, 104 Stat. at 2448-50 (codified at 42 U.S.C.A.
§ 7511c).

175. Id. sec. 501, §§ 501-507, 104 Stat. at 2635-48 (codified at 42 U.S.C.A.
§ 7661-7661f).

176. Id. sec. 103, § 183(a), 104 Stat. at 2443 (codified at 42 U.S.C.A.
§ 7511b(a)).

177. Id. § 183(b), 104 Stat. at 2443-44 (codified at 42 U.S.C.A. § 7511b(b)).

178. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103
mwwww@, 104 Stat. 2399, 2447-48 (codified at 42 U.S.C.A. § 7511b({f) (West Supp.

179. Id. § 183(e), 104 Stat. at 2444-47 (codified at 42 U.S.C.A. § 7511b(e)).

180. Id. § 183(e)(3), 104 Stat. at 2445-46 (codified at 42 U.S.C.A.
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ventory that was entirely unregulated prior to the 1990 Amend-
ments.’®! The term is broadly defined to include any product that
releases VOC emissions.'®2 Examples of products subject to regu-
lation under this provision include paints, solvents, pesticides,
cleaners, degreasers, and even deodorants and hair sprays. Under
an eleven-year schedule, EPA must list and regulate the products
responsible for at least eighty percent of the VOC emissions at-
tributable to all consumer and commercial products.’®® The regu-
lations must require emission reductions achievable with use of
the “best available controls,” a term defined to include chemical
reformulation, product or feedstock substitution, repackaging,

and directions for use.*®*
5. Interstate Ozone Transport Regions

The 1990 Amendments provide a new program to deal with
the interstate movement of ozone pollution. This program is in-
tended to grapple with large-scale regional ozone pollution
problems resulting from combined emissions over a broad area.
The most prominent regional ozone problem is in the northeast
and mid-Atlantic states, where high pollution levels have been
monitored frequently over broad areas, including remote rural
areas such as Acadia National Park off the coast of Maine.'®®

The 1990 Amendments specifically establish the Northeast
Ozone Transport Region, stretching from Washington, D.C. to
Maine. In addition, the 1990 Amendments set forth a mechanism

§ 7511b(e)(3)).
181. The Congressional Office of Technology Assessment has estimated that

together the two most important types of commercial and consumer products, or-
ganic solvents and surface coatings, will be responsible for more than 30% of VOC
emissions in nonattainment areas by 1994. OFFICE OF TECHNOLOGY ASSESSMENT,
supra note 113, at 129.

182. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 183(e)(1)(B), 104 Stat. 2399, 2445 (codified at 42 U.S.C.A. § 7511b(e)(1)(B)
(West Supp. 1991)). The definition does explicitly exempt motor vehicles and fu-
els regulated under title IL Id.

183. Id. § 183(e)(2)-(3), 104 Stat. at 2445-46 (codified at 42 U.S.C.A.
§ 7511a(e)(2)-(3)).

184. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
§ 183(e)(1)(A), 104 Stat. 2399, 2444 (codified at 42 U.S.C.A. § 7511a(e)(1)(A)
(West Supp. 1991)).

185. See Clean Air Act Standards, supra note 139, at 237 (testimony of John
Elston, on behalf of the Northeast States for Coordinated Air Use Management).
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through which other transport regions can be created.!®®

New control requirements are established for the Northeast
Ozone Transport Region (and any subsequently established ozone
transport region), applying to both attainment and nonattain-
ment areas within the region. Cities with a population of 100,000
or more are required to adopt enhanced motor vehicle inspection
and maintenance programs and apply RACT to all VOC sources
subject to a control technique guideline.’®” In addition, either
stage II vapor recovery, or another control measure capable of
achieving comparable emission reductions, must be implemented
by each state in the transport region.!s®

Finally, within the ozone transport region any stationary
source with the potential to emit fifty or more tons of VOCs per
year must be regulated in the same manner as a major source in a
moderate ozone nonattainment area.’®® These VOC requirements
will apply to major sources of NO, as well, in the absence of a
finding under section 182(f) that control of NO, will not contrib-
ute to lower ozone levels, or produce a net air quality benefit.'®°

186. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103
.m 184(a), 104 Stat. at 2448 (codified at 42 U.S.C.A. § 7511c(a)). This is the o_.&w
interstate transport region specifically established in the legislation. Other trans-
port regions may be established by EPA on its own motion or upon petition by a
state. Id. sec. 102(f)(1), § 176A(a), 104 Stat. at 2419 (codified at 42 U.S.C.A.
§ 7506a(a)).

187. Id. sec. 103, § 184(b)(1), 104 Stat. at 2449 i
S T (codified at 42 U.S.C.A.

188. Id. § 184(b)(2), 104 Stat. at 2449 (codified at 42 U.S.C.A. § 7511c(b)(2)).

189. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103
§ 184(b)(2), 104 Stat. 2399, 2449 (codified at 42 U.S.C.A. § 7511c(b)(2) Aémmm
.m:vv. 1991)). Requirements for moderate ozone nonattainment areas are provided
in part in id. § 182(b), 104 Stat. at 2428-31 (codified at 42 U.S.C.A. § 7511a(b)).
Other applicable part D requirements include requirements of id. sec. 102(b)-(c)
§8 .qu‘ 173, 104 Stat. at 2412-17 (codified at 42 U.S.CA. §8 7502, 7508). wxmmmsm.
major sources in ozone transport regions are, therefore, required to install RACT.
Id. sec. 102(b), 103, §§ 172(c)(1), 182(b)(2), 104 Stat. at 2414 (codified at 42
U.S.C.A. §§ 7502(c)(1), 7511a(b)(2)). New 50 ton or larger sources must install
LAER technology and secure offsets at a 1.15 to 1 ratio. Id. sec. 103, § 182(b)(5),
M%Mmmmvwm&. at 2431 (codified at 42 U.S.C.A. § 7511a(b)(5)); 42 U.S.C. § 7503(2)
190. An ozone transport region can, on its own motion, propose additional
-control requirements for the region by a vote of the majority of member states.
EPA must, within nine months, determine whether to adopt the suggested con-
trols, providing an explanation for any proposal that is not adopted. EPA must
recommend equal or more effective emission control alternatives to rejected con-
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B. The Program for Carbon Monoxide and
Small Particuldte Matter

i includes graduated programs for areas failing to
mﬁmmﬂwmhmwwﬁuw for OW and PM-10.1** These HWozﬁm:am m_mm
present serious national health risks. In fact, EPA m.ﬁwoma Moomj
evaluation of data indicates that some twenty-five E;roms Bmm_-
cans now live in areas that violate the PM-10 mﬁm.bmm&— ) w m %
almost thirty million reside in areas that violate the

standard.'®®

1. Carbon Monoxide

Carbon monoxide nonattainment areas are divided E.S two
classes: moderate and serious.'® Moderate areas are required am
attain the standard by 1996, while serious areas have unti

200198

The control requirements applied to CO bobmﬁﬁwmsgmbﬁ. areas
reflect the predominant contribution of motor <m.~=o~m mBJEoSm
to CO pollution levels.**® They E&cmﬂm transportation ooww.o EOW
grams,'®” vehicle inspection and maintenance programs, .Hcmﬁa om
oxygenated gasoline,’® and for more polluted areas, a mileston

e e ok 1o S, ot 44050 (i
. GHMHOW& mm%mm.ﬁw%mvwomﬁmv. §§ 186, 187, 104 Stat. at 2452-63 (codified at 42
Gm%ww mm.%mmwwuwmw_ww@? supra note 165, at 207.

Www %mmmh w%m. Act Amendments of 1990, Pub. L. No. 101-549, sec. 104,
§ 186(a), 104 Stat. 2399, 2453-54 (codified at 42 U.S.C.A. § 75612 (West Supp.

1991)).

195. Id. v o .
196. Tn 1987, transportation sources produced 70% of CO emissions nation

wide. Walsh, Global Trends in Motor Vehicle Use and Emissions, 15 ANN. REv.
217, 218 (1990).

MZmMWM. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. vHM%

§ 187(a)(2), (b)(2), 104 Stat. at 2454, 2456 (codified at 42 US.C.A. § 7512a(a)(2),

?xmﬂvw.m. Id. § 187(a)(6), 104 Stat. at 2455 (codified at 42 U.S.C.A. § qumm.mvmaww.

199. Clean Air Act Amendments of 1990, Pub. L. No. Ho.H-mpm. mme. o m. : >.

§§ 187(b)(3), 211(m), 104 Stat. 2399, 2456, 2498-500 (codified at .S.C.A.

§8 7512a(b)(8), 7545(m) (West Supp. 1991)).
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program requiring specific annual emission reductions.2°°

2. Small Particulate Matter

All PM-10 nonattainment areas are initially categorized as
moderate, and required to attain the NAAQS by 1995.201 How-
ever, EPA has authority to reclassify areas as serious, and extend
the attainment deadline until not later than ‘January 1, 2002202

Moderate areas must impose “reasonably available control
measures” on all sources of PM-10,2°° while serious areas must
require the “best available control measures.”?** These technology
requirements apply to both direct sources of PM-10 and to
sources of PM-10 precursors.**® Emissions of SO, and NO,, which

200. Id. § 187(a)(7), 104 Stat. at 2455 (codified at 42 U.S.C.A. § 7512a(a)(7)).

201. Id. sec. 105(a), § 188(a), 104 Stat. at 2458 (codified at 42 U.S.C.A.
§ 7513(a)).

202. Id. § 188(b), 104 Stat. at 2458-59 (codified at 42 U.S.C.A. § 7513(b))
(governing reclassification); id. § 188(c), 104 Stat. at 2459 (codified at 42 U.S.C.A.
§ 7518(c)) (establishing the attainment dates). Moderate areas can obtain two
one-year extensions if the state has complied with the applicable implementation
plan, the PM-10 standard has not been exceeded more than once in the past year,
and the annual average concentration of PM-10 is equal to or less than the stan-
dard. Id. § 188(d), 104 Stat. at 2459-60 (codified at 42 U.S.C.A. § 7513(d)). Seri-
ous areas can also obtain extensions if they meet stringent requirements, including
proof that they have complied with their implementation plans, that they are us-
ing the most stringent measures available, and that attainment would be impracti-
cable. In addition, the state must submit a revised plan that will provide attain-
ment “by the most expeditious alternative date feasible.” Id. § 188(e), 104 Stat. at
2460 (codified at 42 U.S.C.A. § 7513(e)). Finally, the requirements of the PM-10
program can be waived if EPA determines that anthropogenic sources of PM-10
are not the major cause of nonattainment. Id. § 188(f), 104 Stat. at 2460 (codified
at 42 U.S.C.A. § 7513(f)).

203. Id. § 189(a)(1)(C), 104 Stat. at 2460-61 (codified at 42 U.S.C.A.
§ 7513a(a)(1)(C)).

204. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 105,
§ 189(b)(1)(B), 104 Stat. 2399, 2461 (codified at 42 U.S.C.A. § 7513a(b)(1)(B)
(West Supp. 1991)).

205. Id. § 189(e), 104 Stat. at 2462 (codified at 42 U.S.C.A. § 7513a(e)). Sec-
tion 189(e) states that the application of control requirements for PM-10 also
apply to major stationary sources of PM-10 precursors. However, this control
technology is only required in areas where EPA determines that “such sources do
not contribute significantly to PM-10 levels which exceed the standard in the
area.” Id. EPA is authorized under this section to exclude precursor sources from
control requirements in situations where the problem is due almost entirely to
other sources, such as nonanthropogenic, wind-blown dust.
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transform in the atmosphere into sulfates and nitrate particles,
are especially important PM-10 precursors. Hence, existing major
S0, and NO, sources in serious PM-10 nonattainment areas will
be required to impose the best available control measures.”*® In
addition, EPA is directed to issue guidance on controls available
for important source categories of PM-10 pollution, including ur-
ban fugitive dust, residential wood burning, and agricultural

burning.?*
C. Title II: Regulation of Motor Vehicles and Fuels

Title II of the 1990 Amendments contains provisions that re-
duce pollution from cars, trucks, and other mobile sources. These
provisions are essential to an effective clean air bill because motor
vehicles play a dominant role in air pollution.

Mobile sources are the single largest source of air pollution in
the country. They produce sixty-seven percent of the nation’s CO
emissions, fifty percent of the nation’s VOC emissions, and forty-
five percent of the nation’s NO, emissions.**® They also cause half
of the cancer attributed to toxic emissions.?”® The 1970 Amend-
ments recognized the importance of automobiles as a pollution
source. As amended in 1977, the CAA mandated a ninety percent
reduction in emissions of hydrocarbon and CO from passenger
cars, and a seventy-five percent reduction in NO, emissions.**
Unfortunately, much of the “per vehicle” benefits of these stan-

206. This provision will probably require the use of flue gas scrubbers for SO,
control and selective catalytic reduction for control of NO,.

207. Id. § 190, 104 Stat. at 2462 (codified at 42 US.C.A. § 7513b).

208. Walsh, supra note 196, at 218. In the most heavily polluted areas of the
nation these percentages are even higher. In the Northeast, motor vehicles emit
61% of the VOCs, and 53% of the NO,. Clean Air Act Amendments (Part I):
Hearings Before the Subcomm. on Health and the Environment of the House
Comm. on Energy and Commerce, 101st Cong., 1st Sess. 331 (1989) (testimony of
Bruce Maillet on behalf of the Northeast States for Coordinated Air Use Manage-
ment). In Los Angeles, mobile sources emit 52% of the VOCs, 76% of the NO,,
and 96% of the CO. California Air Resources Bd., California’s Mobile Source Plan
(Dec. 1990).

209. H. R. Rep. No. 490, supra note 165, at 277.

210. CAA § 202(a)(3)(A)(ii), 42 U.S.C. § 7521(a)(3)(ii) (1988), amended by
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 201,
§ 202(a)(3)(A)(ii), 104 Stat. 2399, 2472 (codified at 42 U.S.C.A. § 7521(a)(8)(A)(ii)
(West Supp. 1991)).
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mm&m. rm<.m dm.m: offset by constantly increasing vehicle use?'* and
deterioration in the quality of gasoline,?'?

The H.wwo Amendments comprehensively revise the federal
motor Awo.ruo_m.oouﬂo_ program. There are four basic elements to
the revisions in the motor vehicle control program: tighter con-
trols on conventional vehicles; requirements to clean up gasoline
&.i diesel fuels; new programs to promote special “clean-fuel” ve-
W%WMW mmsm % _mumﬁ-aﬁm program to control emissions from

vehicles suc i i i
Squlpment, as trains, ships, and construction

1. Tighter Controls on Conventional Vehicles

The provisions to control emissions from conventional vehi-
o:.wm .Wme.m several important components. First, they tighten
tailpipe standards on passenger cars, light-duty trucks, and
vmmé-mzﬂ% trucks. In the case of pbassenger cars and the mwwemme
light-duty trucks, tier I standards that go into effect in the mid-
memm cut hydrocarbon emissions by thirty-five percent from to-
day’s levels and NO, emissions by sixty percent.?s A second
round of .mnmsmmummqlﬁwm tier IT standards—go into effect in 2003
and require an additional fifty-percent reduction in emissions. If
EPA finds that the tier II standards are unnecessary mbmommmim
or not cost-effective, it can prevent their mEEmEmbemwOs.»x u

. m.moosm.v the 1990 Amendments require control of evaporative
m.n:mm“wwa of gasoline, and mandate recapture of refueling emis-
sions.?'®* On W.Sﬂ summer days that are especially conducive to
ozone moH.BmSoF evaporative and refueling emissions can dwarf
exhaust emissions of hydrocarbons.?!¢ Unfortunately, they had

211. Total vehicle miles traveled increased b
69% between 1970 and 1988
CoMMITTEE ON ENVIRONMENT AND PuUBL e e :
1¢ WoRrks, CLEAN AR Acr A
1989, 8. Rep. No. 228, 101st Cong. 1st Sess. 85 (1989). HENDMENTS OF
wam. 3@5@. Wetstone & Barnett, supra note 105, at 1956-58.
§ 2 13. O_wmu Air Act Amendments of 1990, Pub. L. No. 101-549, secs. 203, 204
mmwmvw%v“ 104 wm%wma. mma 2474, 2479 (codified at 42 U.S.C.A. § 7521(g) va .
. Id. sec. » § 202(i), 104 Stat. N i TS
S 501y ) tat. at 2476-79 (codified at 42 U.S.C.A.
g qmwwmw Id. sec. m.c? § 202(k), 104 Stat. at 2480 (codified at 42 U.S.C.A.
5o % Avv MmeMuow_Mw mmvonmﬁ?m emissions); id. sec. 202, § 202(a)(6), 104 Stat
codified a 8.C.A. § 7521(a)(6)) (controlling refueli issi .
216. 8. Rep. No. 228, supra note 211, 94-96. § relueling emissions).
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been largely neglected by the pre-1990 CAA.

ire better “in-use” per-
Third, the 1990 Amendments requir
formance by motor vehicles. The 1990 >M6%m§mﬂw. %MMWW MMM
ili i ission controls on
durability requirements for emissio N
d miles to ten years or one :
yeas O hoy al i installation of “onboard diag-
iles.2!” They also require ?w insta ;
MNMMMH. that indicate when emission controls Mwm not operating
properly, and must be fixed by vehicle owners.

Finally, the 1990 Amendments establish for the first time a

program to control emissions of toxic pollutants from motor

vehicles.?*®

2 (Clean-Fuel Requirements

While the 1970 CAA required that motor %Mrwmw%wwwwwﬂ%
i i 1s largely unregulated.
cleaner, it left motor vehicle fue arg  ros ¢
v i irti t much of the bene
oline became dirtier, wiping ou :

é% . WMMMMW w/\mmrw&wm.ﬁe The 1990 Amendments .um.ZmMmW this _M.H.om_m.

whrmw establish programs to reduce fuel <o~m$ﬁ% »Nmmmmﬂw c“w_m.

diesel fuel,??® add cleansing detergents Mao gasoline,?®* and com-
4 A .
plete the phase-out of leaded gasoline.?

Most important, the 1990 Amendments oom;mww mvm.om&éw”“
, i t areas. In the nine
s for ozone and CO nonattainmen v . i
wwwﬂm nonattainment areas, the Amendments _.mpczw ﬁwwwmmwﬂm
line be reformulated to be fifteen percent cleaner by

i b. L. No. 101-549, sec. 210,
Air Act Amendments of 1990, Pu .y
§ mowﬂv.aommwﬂ Stat. 2399, 2486 (codified at 42 U.S.C.A. § 7541(c)(5) (West Supp

mewwvw.m Id. sec. 207, § 202(m), 104 Stat. at 2481-83 (codified at 42 U.S.C.A.
mqmwwwﬁww gec. 206, § 202(1), 104 Stat. at 9481 (codified at 42 U.S.C.A.
§ 7521(1)). ,

. SAFER, supra note 145. ) o6,
wwm Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec

§ 211(k), 104 Stat. at 2489-90 (codified at 42 USCA. § mwﬂww-m% o
222 ,OFME Air Act Amendments of 1990, H.ucv. . ..Nm»ma Q@.mme Soon
§ 211(), 104 Stat. 2399, 2490-91 (codified at 42 US.CA. §

- ified at
Hmmawvw.w. Id. sec. 219, § 211(K)(3)(A)Gv), (D, 104 Stat. at 2493, 2497-98 (codified &

. 8 7545(k)(3)(AY(Ev), D). . SCA
. dm.wwo.ww.mwmo. mAww. § 211(n), 104 Stat. at 9500 (codified at 42 Us.C

§ 7545(n)).
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twenty-five percent cleaner by 2000.22° Other ozone nonattain-
ment areas may opt in to the reformulated gasoline program.?2¢

In CO nonattainment areas, the 1990 Amendments require
that all gasoline be oxygenated during the four-month (or longer)
period identified by EPA as the time when CO levels
peak®—normally this is in the wintertime. Adding oxygenates
improves combustion efficiency, thereby cutting CO . emissions
from the typical vehicle by ten percent to twenty percent,2?8

3. Clean-Fuel Vehicles

While cleaner gasoline will immediately reduce emissions
from existing vehicles, and tighter controls on new vehicles will
continue the downward trend in “per vehicle” emissions, ulti-

mately, these measures are not likely to prove sufficient in the
most polluted areas.

- In order to attain the ozone NAAGQS, our most heavily pol-
luted cities, such as Los Angeles, New York, Chicago, and Hous-
ton, need to reduce citywide VOC and NO, emissions by fifty to

eighty percent—and keep emissions there while accommodating
future economic growth.22°

The 1990 Amendments recognize that a new generation of
super-clean vehicles is needed in the most heavily polluted cities
if we are to provide a long term solution to our smog problems.
New “clean-fuel” emission standards, too stringent to be met by
conventional vehicles and fuels, are established to assure the de-
velopment of such low polluting vehicles.2*® Clean vehicles meet-

225. Id. sec. 219, § 211(k)(3)(B)(i), 104 Stat. at 2493 (codified at 42 U.S.C.A.
§ 7545(k)(3)(B)(i)). .

226. Id. § 211(k)(6), 104 Stat. at 2495 (codified at 42 U.S.C.A. § 7545(k)(8)).

227. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 219,

§ 211(m)(2), 104 Stat. 2399, 2498-99 (codified at 42 U.S.C.A. § 7545(m)(2) (West
Supp. 1991)).

228. U.S. EPA, Guidance on Estimating Motor Vehicle Emission Reductions
(Jan. 29, 1988),

229. U.S. EPA, Ozone Nonattainment Analysis: A Comparison of Bills (Jan.
1990).

230. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 229, § 243,
104 Stat. at 2514-19 (codified at 42 U.S.C.A. § 7588). These requirements are part
of the new subpart C of CAA title I Id. sec. 229, §§ 241-250, 104 Stat. at 2511-26
(codified at 42 U.S.C.A. §§ 7581-7590).
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ing these standards must be used in 8338.9.& fleets Mp OMMMWMMM
e ot 231 Tp addition, in California, which WWm the on s
e B.Emm. llution, the 1990 Amendments require mcﬁogo Mr °
e mﬂ v%: ?Smw,mmm of thousands of &mmb-?&.gru&mm 8?8.-
E&MM %cw:o and require fuel companies to provide clean a
WMM?& fuels for these vehicles.?®

4. Control of Nonroad Vehicles

i hen

The final program in title 1I directs EPA ﬂm. mygmnwm %%m av 0

establish controls on emissions maoﬁwwowgmmmﬁwwm Mmo.s ootaring

is i 1 men

ts the emphasis in the ‘ ne

mumgsﬂmmww sources.? While the pre-1990 CAA mﬁmmm_ﬂﬂ_w w HM-

c.M%me internal combustion engines In cars mH._m ﬁ..pwo oﬁ.wﬁ o

Mwwo CAA overlooked internal noBvcmﬁoaMumEmmo M B

i i t, trains, .

ior construction equipment, 1 . °

nwwmsw,aum%%%nwwim require EPA to mmﬁmvr.mw controls mﬂ.mHMMMowm
M. nt classes of nonroad vehicles that require dgmmmwm%mm.ug

oﬂﬁﬁ.& as the regulations for comparable on-road v

D. Title III: Control of Hazardous Air Pollutants
The release of hazardous air pollutants is a problem of sur-

i 2 US.CA.
931. See id. § 246(1)-(2), 104 Stat. at 2520-21 »,GMWMWMM_%&E»SBBS&&
qmmmﬁ.c-ﬁm:. Section 246(1) requires the use of clean- cm T s severe,
Mmmem in any covered area. Section 246(2) defines a ﬁﬂﬂuﬂovc_maoum e than
i nattainment areas ] !
mmﬂﬂ%w ms% %MwWoMM_UMMWHhM areas with particularly severe pollution or a popu
250, an
. ¥ - 29, § 249,
ESomem mumm%uowwa Act Amendments of 1990, Mcw M‘wwwom&wwﬁmmww ,anmw wsvm.
: 28 (codified at 42 US.C.A. : )
1o wwwﬁ. Mwwwmw mwwmmwmﬁwvmoo@ 213, 104 Stat. at 2500-02 (codified at 42 U
: ,EKWM. See supra notes 123-125 and mnoonE...ﬁdm text. For oxample, in Los
wwm. Nonroad vehicles are important emission mowﬁpmm./\oow e the
An, m_mm. they produce roughly 20% of the NO,, ﬁwumo A ww h s
: California Air Resources Board, supra note 208, M BB o, sec. 222(a),
o 936. Clean Air Act Amendments of .meo‘ Pub. m.OW (- 2,
: wHwAmrmv-?c O S o o ool ?o@%& wMMmoMrm o.m roﬁoma vehicles that
iti ; 218 prohibits the pr r o
mm&_scw. % MMW.%MM nwmmmwc. ww% § 218, 104 Stat. at 2505 (codified at 42 U.S
use leade . Id.

§ 7553).

ronment Subcommittee (June 21, 1989);
Env’t, Committee,

ventory: Preliminary Air Toxic Data (Mar. 22, 1989),

created by toxic emissions. In 1987, however,
cancerous risks created by over 30 environm
jurisdiction. Toxic emissions ranked as the
health, exceeded only by the health risks attri
ria” air pollutants. U.S. EPA, UnrinisHED B
OF ENVIRONMENTAL PROBLEMS 42 (1987).

1980, Pub. L. No. 101-549, sec.
US.C.A. § 7412 (West Supp. 1
to be less widespread than tho
ated with more serious health
reproductive dysfunctions.
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ply in the year 1987 alone.?s” EPA has estimated that these indus-
trial emissions, combined with emissions of hazardous air pollu-
tants from other sources, such as cars and trucks, cause some
1,600 to 3,000 cancer cases a year.”®® In addition, EPA data indi-
cate that industrial facilities are often associated with extremely
high cancer risks.?®* Toxic emissions can also cause birth defects,
neurological injury, and genetic mutations. 24

Section 112 of the 1970 CAA provided authority for control
of hazardous air pollutants.?*! That provision was intended to
achieve stringent, uniform, and relatively quick federal regulation
of substances that pose risks of serious illness at relatively low
concentrations. EPA was directed under section 112 to list and
within one year of listing, regulate air pollutants that are hazard-

237. Orrice oF Toxic SUBSTANCES, supra note 28, at 18-19.
238. HR. Rep. No. 490, supra note 165, at 277.
239. Many facilities are associated with lifetim

in 100. One facility, a Texaco Oil Company facility in Port Neches, Texas, has
been associated with a lifetime cancer risk to the most exposed individual of
greater than 1 in 10. Subcommittee on Health and the Environment, The EPA
Preliminary List of High Risk Industrial Facilities (May 1989). See also Letter
from William Reilly, Administrator, U.S. EPA, to Representative Henry A. Wax-
man, Chairman, Health and Environment Subcommittee (May 26, 1990); High
Risks of Cancer Found at 205 Plant Sites, L.A. Times, June 9, 1989, at Al, col. 2.
In a separate study of risks associated with coke oven emissions, EPA identified
an additional 26 facilities associated with a lifetime cancer risk of greater than 1
in 1000 to the most exposed individual, including six facilities associated with a
greater than 1 in 100 cancer risk. See Letter from W

illiam K. Reilly, Administra-
tor, U.S. EPA, to Representative Henry A. Waxman, Chairman, Health and Envi-

see also Subcommittee on Health and
U.S. House of Representatives, The National Toxic Release In-

e cancer risks of greater than 1

240. There have been no quantitative asgsessments of the noncancerous risks

EPA ranked qualitatively the non-
ental problems within the Agency’s
second greatest threat to human
butable to ozone and other “crite-
USINESS: A COMPARATIVE ASSESSMENT
241. 42 U.S.C. § 7412 (1988), amended by Clean Air Act Amendments of
301, § 112, 104 Stat. 2399, 2431-574 (codified at 42
991)). Pollutants controlled under this section tend
se regulated under § 109 NAAQSs, but are associ-
impacts, such as cancer, neurological disorders, and
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ous to human health.**? Substances that might cause cancer, re-
productive disorders, neurological effects, or other serious ail-
ments were expected to be regulated under this section.

Unfortunately, however, EPA proved unwilling or unable to
mount an effective regulatory program in its twenty-year effort to
implement section 112.2¢ Prior to enactment of the 1990 Amend-
ments, only eight chemicals were listed as hazardous,2** and only
geven were regulated under section 11224 Of the fifty toxic sub-
stances emitted by industry in the greatest volume in 1987, only
one—benzene—has been regulated even partially by EPA 26

As a result of EPA’s inaction, industrial sources have had lit-
tle incentive to regulate toxic emissions. Among the industrial
sources reporting toxic emissions under the right-to-know provi-
sions of the Superfund Amendments and Reauthorization Act of
1986, less than thirty percent reported using any emission
controls.**”

Title III of the 1990 Amendments revises section 112 to es-
tablish an aggressive new program for the regulation of hazardous
air pollution. Specific programs are established for the control of
major source and area source emissions, the regulation of emis-
sions from incinerators of all types, the control of chemical acci-

249. CAA § 112(b), 42 U.S.C. § 7412, amended by Clean Air Act Amend-
ments of 1990, Pub. L. No. 101-549, sec. 301, § 112(b), 104 Stat. at 9532-37 (codi-
fied at 42 U.S.C.A. § 7412(b)).

243. As a legal matter, it has been possible for hazardous air pollutants to
remain unregulaied because EPA declined to formally list the vast majority of
dangerous substances as hazardous. EPA was not required to establish standards
unless the substance was listed. Examples of unlisted compounds include: chloro-
form, formaldehyde, PCBs, carbon tetrachloride and acrylonitrile. All of these
substances have, for many years, been formally designated as carcinogens by the
National Toxzicology Program of the U.S. Public Health Service. See Public
Health Service, U.S. Dep’t of Health and Human Services, Third Annual Report
on Carcinogens (Sept. 1983).

EPA has also failed to list a number of clearly dangerous chemicals that are
not carcinogens. Examples include methyl isocyanate (the gas which killed 2000 at
Bhopal) and phosgene (which was used as a nerve gas in World War I).

944, The list included: beryllium, mercury, viny! chloride, asbestos, benzene,
radionuclides, arsenic, and coke oven emissions. 40 C.F.R. § 61.01 (1990).

245. No standard for coke oven emissions has been issued.

246. H.R. Rep. No. 490, supra note 165, at 322.

247, Letter from EPA Office of Pesticides and Toxic Substances to House
Heslth and Environment Subcommittee (July 1989).

automobile, or a nonroad vehi

y ehicle. Id. § 112

N.Mum.o.? § 7412(a)(2)). A major source is %WANWHO» e oodified at 42
per year of any individual hazardous air pollu
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Th
. mamwwwuwﬁwm%mggﬂm establish a statutory list of 189 sub
oy o ar mm_msmemm hazardous air pollutants.?*¢ By stat i
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251. Id.
§ 112(d), 104 Stat. at 2539-42 (codified at 42 U.S.C.A. § 7412(d))
e for promulgating the standards. E”

262, Id. § 112, at 42 US.C.A. § 7412(e)).
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§ 7412(6)(2)). 04 Stat. at 2543-44 (codified at 42 U.S.CA

253. Clean Air Act Amendments of 1990, Pub. L. No

104 Stat. 2399, 2539 (codified at 42 U.S.C.A m:z-m%. > crons

7412(d)(2) (West



1776 ENVIRONMENTAL LAW [Vol. 21:1721

cases where a source emits more than one hazardous air vozﬁw.br

EPA regulations are to require the maximum degree of emission
1 254

reduction for each pollutant.

Concerned that EPA might not be able to withstand Eacﬂﬁm
pressure in establishing MACT standards, Congress c%moz mﬁ
the minimum stringency of the g.PO,H.. mﬁmsmm&m.. Muﬁ smv v
sources, section 112(d) standards are .mvwo&om:% HmmeM. M e
no less stringent than the level of emission nmwmuc_ “achieve I
practice by the best controlled similar source. mﬁmg_w.m mms ce
MACT standards may be less stringent than ﬁ_omm mﬂv SM_ e to
new sources, but are required to be no less mﬁuEmmH.:w t mb_ e MH.-
erage emission limit achieved by the best performing twelve p
cent of the similar sources.”®

254, This point is made explicitly in the statement of ooMmmSmm wooowpwwww%
in t. CLEAN AIR ACT AMENDMENT: ,
the Joint House-Senate Conference Repor >
CONFERENCE REPORT TO ACCOMPANY-S. 1630, H.:w Conr. Rep. Zm. 952, MWMM& Nommm
2d Sess. 338 (1990). Title IIT’s facility-by-facility .mvcuomow. in contr:
chemical-by-chemical approach, requires oOmewumEMb mm m% v%%ﬁMMWm. e, 501
i 90, Pub. L. No. -549, 2 ,
955, Clean Air Act Amendments of 1990, sec. 304
i 42 U.S.C.A. § 7412(d)(3)). e bes
112(d)(3), 104 Stat. at 2540 (codified at i €
Mowﬁhzwm WBE:. source is the source in a particular category or subcategory with
lowest emission rate. . ]
the Mmm. Id. If the source category has fewer than 30 sources, the HM:WBMMV MMM«
trol technology for existing sources nmbsow %m m_oHcHMH.A Mﬂwﬂmwﬁammo meww i M ot
erforming five sources in the category. Ic. ; s
Mwo&mmm at 42 U.S.C.A. § 7412(d)(3)(B)). Wa mome _uumwmbcmmaﬂowwwmwmmﬂm@mﬂﬂ MM
i ith a level of con
source in the category or subcategory wi atr by
is si i ides that the Administrator may es
CT. In this situation, § 112(d)(3) provides nis -
WMW MACT standards without regard to the performance Mm wwﬂwmaﬂm“ﬂ“%w«womu
i Administrator set a
ever, under no circumstances may the t L ndard
_ i i he controls achieved in practice by
new sources that is less stringent than t Is o
imi imi Administrator cannot set a
t controlled similar source. Similarly, ﬁrm. !
Mwwbmwa for existing sources that is less stringent than the average mor_m,\mmw ww
the best controlled 12% of existing similar sources—or for smaller source categ
i best performing similar sources. o
e MM Mwwonwmbm provision in § 112(d)(3) excludes ommew:m %_mwzw owbwﬂw_%%
i ini tringency of existing sourc
sources from the calculation of the minimum s 4 piad
ini i best performing sources un
dards. In determining which are e.ro ;
Mwmwmmwm.mv the Administrator is not required nm aoﬂmmma mmmnnmwww.amev“ﬂ“mﬁw@
, issi dard or 30 months -
months before proposal of an emission stan ore B e
issi i the LAER as required by § .
i f a final emission standard, first wnr_wﬁ& .
w%_h,mouwmaxka. 104 Stat. at 2540 Aoo%mmmwmm .»w m..m.oww.nwswﬂwm%wmwwe
i lusion is intended to provide EPA wit! iscretion at,
Mwwmwww Mwm— growth, where large numbers of new facilities are vaomm%r ..Mcm“w”m
sources will not necessarily be required to meet a MACT standard reflecting
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Because the stringency of MACT standards under section
112(d) is tied to the performance of other sources in the same
category or subcategory, the categorization of sources is extremely
important. Industry interests are likely to advocate establishment
of a long list of narrow categories where, on the basis of limited
differences, more stringently controlled sources can be separated
from heavily polluting facilities. This approach would lead to far
less stringent standards for more heavily polluting facilities, and
tougher standards for facilities that are already better controlled.
Those sources that are already clean would be penalized under
such a reading, and requirements for the uncontrolled sources,
where tight restrictions are most sorely needed, would be relaxed.
This was not Congress’s intent, as evidenced by section 112(c)(1),
which specifically directs that categories and subcategories estab-
lished in the hazardous air pollutant program are to be consistent
with the list of source categories established pursuant to the regu-
lation of new sources under section 111 and part C.257

LAER technologies required on new sources. Of course, since § 112(d)(3) estab-
lishes only a minimum stringency for the existing source MACT standards, EPA
retains authority to establish more stringent standards, including those that do
take LAER technologies into consideration. If new source LAER technologies are
amenable for use in reducing existing source emissions, it is expected that EPA
would take them into consideration. In fact, § 112(d)(3) specifically authorizes the
Administrator to go beyond the floor if a more stringent standard is achievable.
Id. (“Emission standards promulgated under this subsection for existing sources
in a category or subcategory . . . may be more stringent than” that achieved by
the best performing 12% of similar sources.); see also 136 Cone. REc. $16,930
(daily ed. Oct. 27, 1990) (remarks of Senator Durenberger) (“The fundamental
test is not whether the standard is at or above the average for the best performing
12 percent of the sources in the category, but whether the standard reflects the
maximum degree in reduction of emissions that is achievable.”). In any case, over
time, the minimum stringency of MACT standards will increase as the 18 month
LAER exclusion periods lapse and LAER sources are brought into the calculation.
In addition, the continual tightening of existing source standards will be as-
sured under § 112(d)(6), which provides that all MACT standards are to be re-
viewed every eight years, and revised as necessary to take into account “develop-
ments in practices, processes, and control technologies.” Clean Air Act
Amendments of 1990, Pub. L. No. 101-549, sec. 301, § 112(d)(6), 104 Stat. at 2540
(codified at 42 U.S.C.A. § 7412(d)(6)).
257. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(c)(1), 104 Stat. at 2537 (codified at 42 U.S.CA. § 7412(c)(1)). Section
112(c)(1) reflects a congressional determination that EPA should, to the extent
possible, rely on the broad industrial categories used in under the pre-1990 CAA,
rather than on a new much longer list of narrow categories and subcategories.
Based on estimates supplied by the EPA, Congress envisions the that there will be
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2. Residual Risks

Section 112(f) requires EPA to regulate major sources of haz-
ardous air pollutants to address residual risks remaining after ap-
plication of section 112(d) standards.**® Within six years of enact-
ment of the 1990 Amendments, the Administrator is to report to
Congress on those risks likely to remain after section 122(d) is
fully implemented. Based on this report, the Administrator must
recommend legislation addressing that risk.?*® Relying on the in-
formation provided by EPA, as well as other available informa-
tion, Congress may choose to amend section 112 to establish new
standards governing the control of residual risks.

If Congress does not enact legislation establishing new
residual risk provisions, the Administrator must determine
whether additional standards are required in order to prevent an
“adverse environmental effect” or to provide “an ample margin of
safety to protect the public health.”*®® EPA must make this de-
termination with regard to each regulated category and subcat-
egory under section 112(d). If EPA determines that additional
standards are necessary, it must promulgate those standards
within eight years of promulgating of section 112(d) standards.?*

in total about 250 source categories. See 136 Cong. Rec. 516,926 (Oct. 27, 1990)
(remarks of Senator Durenburger).

958. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(f), 104 Stat. 2399, 2543-45 (codified at 42 U.S.C.A. § 7412(f) (West Supp.
1991)).

959. Id. § 112(£)(1), 104 Stat. at 2543 (codified at 42 U.S.C.A. § 7412).

260. Id. § 112()(2)(A), 104 Stat. at 2543-44 (codified at 42 US.CA.
§ 7412(£)(2)(A)).

261. Id. § 112(5(2)(A), (C), 104 Stat. at 2543-44 (codified at 42 U.S.C.A.
§ 7412(5)(2)(A), (C)). The Amendments state that, when setting standards to pre-
vent an adverse environmental effect, the Administrator must consider “costs, en-
ergy, safety, and other relevant factors.” Id. § 112(f)(2)(A), 104 Stat. at 2453
(codified at 42 U.S.C.A. § 7T412(f)(2)(A)).

The Amendments expressly adopt the EPA’s pre-1990 approach to the defini-
tion of an ample margin of safety. Id. § 112(f)(2)(A), (B), 104 Stat. at 2543-44
(codified at 42 U.S.C.A. § 7412(1}(2)(A), (B)). Section 112(f)(2)(B) makes explicit
reference to EPA’s final rule on benzene emissions. The preamble to this rule ex-
plains that, in determining whether the public health is protected with an ample
margin of safety, the Administrator must consider “all health factors” so that
EPA can protect “the greatest number of persons possible.” EPA, Final Rule, Na-
tional Emission Standards for Hazardous Air Pollutants, 54 Fed. Reg. 38,044,
38,046 (1989) (standards codified at 40 C.F.R. pt. 61 (1990)). EPA’s preamble re-
lied heavily on the reasoning in Natural Resources Defense Council, Inc. v. EPA,
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With regard to carcinogens, section 112(f)(2)(A) specifically
defines the crucial phrase “an ample margin of safety to protect
the public health.” It provides that in the case of known, proba-
ble, or possible human carcinogens, if a section 112(d) standard
does not reduce the lifetime cancer risk to the individual most
mx.mxwmmm to emissions from that facility to less than one in one
million, the “ample margin of safety” standard is not met, and
the Administrator must promulgate residual risk emission stan-
dards under section 112,262

3. Equivalent Emission Limitations Established by the
Permitting Authority

Section 112(j) establishes a program under which state or
federal permitting authorities are to impose MACT standards of
their own if EPA does not provide them in a timely manner.?3
Where EPA has failed to issue applicable section 112(d) stan-
mmumm. within eighteen months of the section 112(e) deadline, a
permitting authority must set emission standards on a case-by-
case vmmmm for facilities in a source category. When any facility
emitting a hazardous air pollutant applies for a permit under title
V, the permitting authority must incorporate an emission stan-
dard for that hazardous air pollutant. If EPA has failed to pro-
E:Mm.mﬂm the emission standard, the permitting authority must de-
termine and incorporate a standard “equivalent to the limitation
that would apply to such source if an emission standard had been
promulgated in a timely manner . . . .”2%4

The wuo&%osm for equivalent emissions limitations are in-
tended mo provide a safeguard to assure that hazardous air pollu-
tants will be effectively regulated, even if EPA does not issue

mw&ﬁm..wmm. ..Eﬂm D.C. QM 1987), in which the court allowed EPA to consider the
costs of implementing the standards when evaluating the level -
tect the public health. g Hhe Tovel necessary to pro
262. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 3
, Pub. L. No. 101-549, sec. 301,
§ 112(£)(2)(A), Sw Stat. at 2544 (codified at 42 U.S.C.A. § 7412()(2)(A)).
wm.m. Clean Air Act Amendments of 1990, Pub, L. No. 101-549, sec. 301,
mmwwwe. 104 Stat. 2399, 2550-52 (codified at 42 U.S.C.A. § 7412(j) (West Supp.
264, Id. § 112()(5), 104 Stat. at 2551 (codified at 42 US.C.A. § 7412G)(5)).
This nmaESB.mua does not take effect until a state or federal permit program is in
effect ,...Emmn title V, and until at least 42 months after November 16, 1990. Id.
§ 112(3N(1), 104 Stat. at 2550 (codified at 42 U.S.C.A. § 7412()(1)).
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standards. This provision is a reflection of congressional concern
about potential EPA failure to take mandated steps ?E&m@. in
years of regulatory paralysis in the hazardous air pollution
area.?®®

4. Modifications

Maximum achievable control technology standards for ex-
isting sources are to be promulgated over a ten-year ﬁmaom”»%
However, section 112(g) establishes a new program under which
the construction or modification of any major source of hazardous
air pollution is to be subject to MACT standards much mﬁ.ﬁoﬁ»ﬁ
Under section 112(g), once a permit program is in effect in any
state, the permitting authority must assure that MACT require-
ments are met by all new or modified sources. If applicable
MACT standards have not been promulgated, the permitting au-
thority must determine the appropriate level of control on a case-
by-case basis.?®®

Section 112(g)(1) also establishes an offset program. Under
this program, a physical change that results in an emission in-
crease is not a “modification” if the increase is offset by a greater
decrease in that source’s release of the same hazardous air pollu-
tant or another pollutant previously determined by EPA to be
more hazardous.?®®

265. See supra notes 80-92 and accompanying text.

966. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(e), 104 Stat. at 2542-43 (codified at 42 U.S.C.A. § T412(e)).

9267. Id. § 112(g), 104 Stat. at 2545-46 (codified at 42 U.S.C.A. § T412(g)). A
modification is a “physical change in, or change in the method of operation of, a
major source which increases the actual emissions of any rmmm&ocm air pollutant”
by more than a de minimis amount, “or which results in the emission of any haz-
ardous air pollutant not previously emitted.” Id. § 112(a)(5), 104 Stat. at 2532
(codified at 42 U.S.C.A. § 7412(a)(5)).

268. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(g)(2), 104 Stat. 2399, 2545 (codified at 42 U.S.C.A. § 7412(g)(2) (West
Supp. 1991)). If the modification or construction reflects the use of new processes
or technologies capable of achieving greater emission reductions than those mm..>
considered when setting the standard, an EPA emission limitation that otherwise
applies to an industrial category should be determined not to be mvvmnwzo to the
modification or construction. In that instance, the state would be required to es-
tablish 2 more stringent MACT standard on its own.

269. Id. § 112(g)(1), 104 Stat. at 2545 (codified at 42 U.S.C.A. § qﬁmAmXCv.
The offset program applies only to modifications, and not to the construction or
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5. Area Sources

Stationary sources of air toxics that are too small to be con-
sidered major sources are termed “area sources.”?”® Although
small in size, area sources are large in number and cause signifi-
cant health impacts.?” In fact, the aggregate cancer risks from

area sources roughly equals the risks attributable to major
sources.*”?

Section 112(c)(3) puts EPA on a schedule for the regulation
of area sources.””® Within five years of enactment, EPA must list
sufficient categories and subcategories of area sources to account
for sources representing ninety percent of the aggregate area
source emissions of the thirty most important hazardous air pol-
lutants released from area sources.?”* It is anticipated that the
listed sources will reflect the conclusions of the National Urban
Air Toxics Strategy required in section 112(k). The Toxics Strat-
egy is also due five years after enactment, and must identify a
strategy for achieving a seventy-five percent reduction in the can-
cer incidence associated with emissions from area sources.?™

reconstruction of new sources.

Within eighteen months of the Amendments’ enactment, EPA must publish
guidance regarding the relative level of hazard presented by listed pollutants. Id.
§ 112(g)(1)(B), 104 Stat. at 2545 (codified at 42 U.S.C.A. § 7412(g)(1)(B)). When
EPA promulgates its regulations, it should require that the offsetting reductions
occur within that same unit as the emission increase. For purposes of § 112(g)(1),
“source” should be interpreted to refer to the “unit,” not the entire facility.

270. Id. § 112(a)(2), 104 Stat. at 2531 (codified at 42 U.S.C.A. § 7412(a)(2)).

271. U.S. EPA, supra note 122. Principal area sources of toxic emissions can
be identified by the contribution that they make to the annual cancer incidence
attributable to toxic emissions. Under such an approach, the most important area
sources are chromium emissions from electroplating operations (10% of annual
cancer incidence); woodsmoke (4%); chromium emissions from apartment-build-
ing and industrial cooling towers (3%); emissions from gas stations (2.5%); and
solvent use and degreasing (1%). Id. Generally, EPA and the states have taken
few actions to control toxic emissions from area sources directly. For instance, no
regulatory controls have been imposed on chromium emissions from electroplating
operations or on emissions of solvent used in degreasing.

272. Id.

273. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,.
§ 112(c)(3), 104 Stat. at 2537 (codified at 42 U.S.C.A. § 7412(c)(3)).

274. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(c)(3), 104 Stat. 2399, 2537 (codified at 42 U.S.C.A. § 7412(c)(3) (West Supp.
1991)).

275. Id. § 112(k)(3), 104 Stat. at 2552-53 (codified at 42 U.S.C.A.



1782 ENVIRONMENTAL LAW [Vol. 21:1721

Section 112(c)(2) requires EPA to promulgate regulations for
all listed categories within ten years of enactment.?’® The regula-
tions must impose emission limitations for each of the listed cate-
gories based on use of the MACT or, in some cases, use &. gener-
ally available control technology.*”

6. Accidental Releases of Hazardous Air Pollutants

Releases of toxic substances into the air can be divided into
two groups: routine releases and unanticipated accidental
releases.

Accidental releases occur with alarming frequency. EPA re-
ports that between 1980 and 1987, 11,048 accidental releases of
toxic chemicals occurred in the United States.?”® These releases
killed 309 people and caused 11,341 injuries. They also caused the
evacuation of nearly 500,000 people.?” Of these releases,
4,375—nearly two a day—produced hazardous pollutant clouds.
Although these releases were just forty percent of the total, they
represented sixty-three percent of the accidental releases causing
death or injury and seventy-five percent of the releases requiring
evacuations.?®®

While some accidental releases may pose relatively minor
threats to human health or the environment, others have the po-
tential to be truly catastrophic. The most disastrous release ever
was the accidental release of methyl isocyanate from a Union Car-
bide chemical plant in Bhopal, India. On December 3, 1984, a
storage tank burst open, releasing thirty tons of methyl isocya-
nate into the atmosphere. The release killed over 3000 people and
injured more than 200,000.2®* Surprisingly, according to an mww&
study, there have been seventeen accidental releases of toxic

§ 7412(k)(3)). )

276. Id. § 112(c)(2), (e)(1), 104 Stat. at 2537, 2542 (codified at 42 U.S.C.A.
§ 7412(0)(2), (@)(1). .

977. For all new sources of hazardous air pollutants, § 112(d)(2) requires the
use of MACT. Id. § 112(d)(2), 104 Stat. at 2539-40 (codified at 42 US.C.A.
§ 7412(d)(2)).

278. Industrial Economics, Inc., Acute Hazardous Events Data wmma 1 (Aug.
1988) (prepared for Office of Policy Analysis, U.S. EPA).

279. Id. at 2.

280. Id.

981, Id. at 1-1. See also supra notes 25-26 and wonoﬁvmbﬁsm text.
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chemicals in the United States since 1980 that had potential toxic
effects greater than the Bhopal release.?8?

Prior to 1990, federal law contained few provisions regulating
the prevention or detection of accidental releases, or assuring ade-
quate response capabilities. In these areas, the actions of industry
were essentially unregulated.?®®

Section 112(r) of the 1990 Amendments establishes a new
program providing for prevention, detection, and response to ac-
cidental releases.?®* Within two years of the 1990 Amendments’
enactment, the Administrator must promulgate a list of not less

282. Industrial Economics, Inc., supra note 278, at 2-23. In each case, the
“quantity/toxicity ratio” of the release, a measure of the release’s potential for
catastrophic injury, exceeded the Bhopal ratio. Fortunately, a number of fortui-
tous factors prevented the U.S. releases from causing Bhopal-like injuries, includ-
ing favorable weather, the remoteness of the releases, and conditions that kept
some of the releases from becoming airborne. Nevertheless, five deaths did occur,
a number that EPA calls “surprisingly lower than might be expected.” Id.

283. There was some minor federal regulation of accidental releases. For in-
stance, the Emergency Planning and Community Right-to-Know Act of 1986
'(EPCRKA), 42 U.S.C. §§ 11001-11050 (1988), establishes local emergency plan-
ning commissions and directs these commissions to develop plans for responding
to chemical accidents, including those that involve releases to the air. EPCRKA
also requires industrial facilities to notify the local commissions when the facilities
possess toxic substances above threshold amounts and when accidental releases
occur. However, EPCRKA does not require industrial facilities to prevent, detect,
or respond to accidental releases.

In 1988, EPA completed a survey of how industrial facilities prevent, detect,
and respond to accidental releases. The survey found widespread deficiencies in
current industrial practices. Only 10% of the facilities trained employees in haz-
ard evaluation or accident prevention. More than one-third of the facilities had no
preventive maintenance program. Few facilities used emergency backup systems,
such as emergency power or cooling systems, to prevent accidental releases. Few
used release control technologies, such as scrubbers or flares, to prevent acciden-
tally released gases from reaching the ambient air. Fewer than half of the facilities
used leak detectors. The most common method for detecting accidental releases
was direct observation by employees—even though this method exposes employ-
ees to toxic gases and is ineffectual in the case of odorless and invisible gases. Less
than 10% of the facilities used perimeter monitoring to detect when accidentally
released gases escape the facility boundaries. Roughly one-third of the facilities
even lacked procedures for determining when an accidental release justified noti-
fying local authorities. U.S. EPA, Review oF EMERGENCY SysTeEMs: REPORT TO
ConGRrEss (1988).

284. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(r), 104 Stat. 2399, 2563-73 (codified at 42 U.S.C.A. § 7412(r) (West Supp.
1991)).
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than 100 substances which may reasonably be expected to cause
serious adverse effects to human health or the environment in the
svent of an accidental release.?®® When determining whether to
list a particular compound, the Administrator must consider the
severity of adverse health effects, the likelihood of accidental re-
leases, and the number of people likely to be exposed if there is a
release.?® At the time a substance is listed under section 112(r),
the Administrator is to establish a threshold quantity reflecting
the minimum amount that would reasonably be anticipated to
pose a serious adverse effect if accidentally released.?®”

Sources that hold listed substances in greater than threshold
quantities are required to comply with accident prevention regu-
lations under section 112(r)(7).2#® Each such source must prepare
and implement a risk management plan to detect and prevent or
minimize accidental releases.?®® The plan must evaluate possible
worst case accidental releases, describe any accidental releases
that occurred over the prior five years, provide an accident pre-
vention program, and develop a response program outlining ac-
tions to be taken in the event of a release.*®

Section 112(r) also establishes a new Chemical Safety and
Hazard Investigation Board to investigate accidental chemical re-
leases and recommend methods to avoid future releases.?®* Pat-

285. Id. § 112(x)(3), 104 Stat. at 2564 (codified at 42 U.S.C.A. § 7412(2)(3)).
The list must include 16 statutorily specified compounds: chlorine, anhydrous am-
monia, methyl chloride, ethylene oxide, vinyl chloride, methyl isocyanate, hydro-
gen cyanide, ammonia, hydrogen sulfide, toluene diisocyanate, phosgene, bromine,
anhydrous hydrogen chloride, hydrogen fluoride, anhydrous SO,, and sulfur triox-
ide. Id.

286. Id. § 112(r)(4), 104 Stat. at 2564 (codified at 42 U.S.C.A. § 7412(r)(4)).

287. In establishing the minimum amount, the Administrator must consider
the toxicity, reactivity, volatility, dispersibility, combustibility, or flammability of
the substance and the amount of the substance that is known to cause serious
adverse effects. Id. § 112(r)(5), 104 Stat. at 2565 (codified at 42 U.S.CA.
§ 7412(r)(5)). The Administrator may exempt any substance that is “a nutrient
used in agriculture when held by a farmer.” Id.

288, Id. § 112(s)(7)(B)(ii), 104 Stat. at 2571 (codified at 42 U.S.C.A.
§ 7412(r)(T)(B)(ii)).

280, Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112()7)(B)(ii), 104 Stat. 2399, 2571 (codified at 42 U.S.C.A. § 7412(x)(7)(B)(ii)
(West Supp. 1991)).

290. Id.

201, Id. § 112(x}(6), 104 Stat. at 9565-70 (codified at 42 U.S.CA.
§ 7412(x)(6)).
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terned after the National Transportation Safety Board, the
Chemical Safety and Hazard Investigation Board is an indepen-
dent entity authorized to conduct investigations, issue periodic
nowogm to Congress and federal agencies, establish reporting re-
quirements, conduct research, hold hearings, and make
recommendations.?®?

7. Coastal Water Protection

Section 112(m) directs the Administrator to investigate the
sources of atmospheric deposition of hazardous air pollutants and
their transformation products into the Great Lakes, the Chesa-
peake Bay, and the nation’s coastal waters. EPA must also evalu-
ate the adverse effects on human health and the environment
caused by such deposition.?®®> EPA must consider the tendency of
hazardous air pollutants to bioaccumulate and the effects of indi-
rect exposure pathways.?®* The Administrator is required to re-
port the results of the study to Congress within three years,?®®
and within five years, to promulgate such further emission stan-

dards or control measures as may be necessary to prevent adverse
effects.?®®

8. Radionuclides

The 1990 Amendments include several provisions that specif-

292. Id.

ww.w. .E. § 112(m), 104 Stat. at 2556-58 (codified at 42 U.S.C.A. § 7412(m)).
m.w? in its discretion, may extend the study to pollutants other than hazardous
air N&E&mbam. Id. This study was inspired by the fact that many Great Lakes fish
species are no longer considered edible because of toxic contamination. H.R. Rep
No. 490, supra note 165, at 320. .

294. Clean Air Act Amendments of 1990, Pub. L. No. 101-54 3
§ 112m)(1)(D), (E), (6), 104 Stat. 2399, 2556, 2558 (codified at Mm mm.cm Mow,
§ 7412(m)(1)(D), (E), (6) (West Supp. 1991)). ; R

295. Id. § 112(m)(5), 104 Stat. at 2557-58 (codified at 42 U.S.C.A.
m. NﬁmAEVAmVV. In the report to Congress, EPA is to determine whether other pro-
visions .Om § 112 are adequate to prevent serious adverse effects to human health
and serious or widespread environmental effects. Id. § 112(m)(5)(E), 104 Stat. at
2558 (codified at 42 U.S.C.A. § 7412(m)(5)(E)). In evaluating the provisions of
§ 112, .m.w> will have to consider effects from indirect exposure pathways associ-
ated with atmospheric deposition of hazardous air pollutants on the Great Lakes
the Chesapeake Bay, and coastal waters. Id. § 112(m){(1)(D), (5), 104 Stat. mm
2556-58 (codified at 42 U.S.C.A. § 7412(m)(1)(D), (5)).

296, Id. § 112(m)(6), 104 Stat. at 2558 (codified at 42 U.S.C.A. § 7412(m)(6)).
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ically address the regulation of radionuclide mBmmmwo.sm. Probably
the most important is section 112(d)(9), which provides ﬁwmﬁ.gm
Administrator is not required to regulate radionuclide emissions
from a category or subcategory of facilities licensed d%. ﬁum Nu-
clear Regulatory Commission (NRC). However, the >m85_m.ﬁ.mﬁ9.
must conclude that NRC regulation of radionuclide emissions
from that source category provides an ample margin of mmwoﬂ.ﬂo
protect the public health.2?” This determination must be made in-
dependently for each source category and must be made by
rule.?®®

Even if the EPA determines that the NRC Homswmaobm.mum
adequate, the Agency retains authority to regulate radionuclides
emissions from all sources. Section 112(f)(2), which defines “am-
ple margin of safety,” requires the Administrator to n.ouo_smm that
the NRC regulation does not protect public health with an ample
margin of safety if the excess lifetime risk of cancer presented by
the radionuclide emissions to the most exposed individual ex-
ceeds one in one million.?®

9. Control of Incinerator Emissions

Incinerators are a pervasive source of hazardous air pollutant
emissions, especially in urban areas. As landfill space wNm. Um.nogm
limited and waste disposal requirements have tightened, incinera-
tion has become an increasingly popular form of waste disposal.

The wide array of materials subject to incineration, from rubber

297. Id. § 112(d)(9), 104 Stat. at 2542 (codified at 42 US.C.A. § 7412(d)(9)).

298. Id. :

999. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(f)(2){A), 104 Stat. 2399, 9544 (codified at 42 U.S.C.A. § 7412(£)(2)(A) (West

Supp. 1991)). It is doubtful if NRC regulation of most sources can meet this test,

or for that matter any health-based test. NRC policy rests on a standard which is
not based on health, but instead requires emissions to be “as low as reasonably
achievable.” NRC, Policy Statement on Exemptions from wmm&mno.uw.ogﬂor m.w
Fed. Reg. 49,889 (1988) (codified at 10 C.F.R. § 20.1). EPA’s momm limit for m.EES
exposure to radionuclide emissions is set at a 1 in 10,000 cancer ﬁmw. >on9..&.sm to
the Agency, this dose limit corresponds to a dose equivalent limit of 10 BE:..&E
per year (mrems/yr). In contrast, the NRC dose limit is set at 500 mrem/yr, which
corresponds to a cancer risk of about 1 in 200. Hence, NRC mﬁsmmam. allow for
lifetime cancer risks to the most exposed individual some 50 times Emwm.u than
provided in EPA’s radionuclide regulations. See Letter from Richard OEBQ_P
Director Office of Radiation Programs, U.S. EPA, to Senator Timothy Wirth (Feb.
6, 1990).
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tires to newsprint to metals, gives rise to a comparably wide array
of hazardous emissions, including both heavy metals-and organic
chemicals.®® Without aggressive pollution controls, these emis-
sions can present significant health risks.®*

The 1990 Amendments establish a broad new program to as-
sure that emissions from the full range of new and existing incin-
erators are aggressively controlled.>** Incinerator emissions are to
be regulated both under section 111, where EPA has already initi-
ated a regulatory effort for new and existing facilities, and under
section 129.8° The 1990 Amendments establish a schedule that
calls for EPA to regulate large municipal waste incinerators
within one year; hospital, medical and infectious waste incinera-
tors within two years; and commercial and industrial waste incin-
erators within four years.** EPA’s emission limitations on new
and existing incinerators are to reflect the “maximum degree of
reduction in emissions,” a term defined to parallel the section
112(d) MACT standard.®*® For the purposes of controlling
residual risks under section 112(f), section 129 incinerator regula-
tions are treated like section 112(d) MACT standards.**® Thus,
incinerator standards must be reviewed within eight years of pro-

300. See generally Control of Air Pollution from Municipal Waste Incinera-
tors: Hearing Before the Subcomm. on Health and the Environment of the House
Comm. on Energy and Commerce, 100th Cong., 1st Sess. (1987).

301. See, e.g., id. at 49 (testimony of Ellen Silbergeld, Senior Scientist, Envi-
ronmental Defense Fund).

302. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 305(a),
§ 129, 104 Stat. 2399, 2577-83 (codified at 42 U.S.C.A. § 7429 (West Supp. 1991)).

303. Id. § 129(a), 104 Stat. at 2578-79 (codified at 42 U.S.C.A. § 7429(a)).
The 1990 Amendments specifically provide that EPA regulations under § 111, 42
U.S.C.A. § 7411, part of an EPA consent decree in New York v. Reilly, Civ. No.
89-1729 (D.D.C. filed Aug. 3, 1989), are to continue on schedule and be subse-
quently modified to conform to § 129 in accordance with a statutory schedule. Id.

304. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 305(a),
§ 129(a), 104 Stat. at 2578 {(codified at 42 U.S.C.A. § 7429(a)).

305. Compare id. § 129(a)(2), 104 Stat. at 2578-79 (codified at 42 U.S.C.A.
§ 7429) with id. § 112(d), 104 Stat. at 2539 (codified at 42 U.S.C.A. § 7412(d)).
Numerical emission limitations are specifically required for a list of pollutants
provided. Id. § 129(a)(4), 104 Stat. at 2579 (codified at 42 U.S.C.A. § 7429(a)(4)).
Existing units must comply with the regulations as “expeditiously as practicable,”
but not later than the earlier of two dates: (1) three years after the approval of a
SIP, or (2) five years after the promulgation of the regulations. By contrast, regu-
lations for new units are effective six months after promulgation. Id. § 129(f), 104
Stat. at 2581 (codified at 42 U.S.C.A. § 7429(f)). .

306. Id. § 129(h)(3), 104 Stat. at 2583 (codified at 42 U.S.C.A. § 7429(h)(3)).
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mulgation, and EPA must determine whether additional controls
are necessary.*®’

'10. Coke Ovens

Coke ovens are important sources of hazardous air pollution
emissions that have remained unregulated, despite the fact that
coke oven emissions are listed as hazardous air pollutants under
section 112.3°® Coke ovens are subject to a specifically tailored re-
gime in the 1990 Amendments designed to assure that the most
_effective pollution control steps available are used as quickly as
possible,®®® while at the same time, minimizing the possibility
that coke ovens will have to close down because of inability to
meet residual risk standards under section 112(f).

Section 112(d)(8) provides specifically that, in establishing
MACT standards for new and existing coke ovens, the Adminis-
trator must consider specified technologies.®’® In addition, the
Administrator is directed to establish work practice regulations,
which must be complied with three years after enactment. These
regulations must require the use of luting compounds and other
door and jam cleaning processes at all existing and new coke ov-
ens.®1! No other source category is subject to section 112(d) con-

307. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(£)(2), 104 Stat. 2399, 2543-44 (codified at 42 U.S.C.A. § 7412(D)(2) (West
Supp. 1991)).

308. The failure to regulate hazardous air pollutant emissions from coke ov-
ens is a violation of pre-1990 CAA § 112(b). Section 112(b) required regulation of
all sources of a hazardous air pollutant within one year of EPA’s listing that pollu-
tant. 42 U.S.C. § 7412(b)(B) (1988), amended by Clean Air Act Amendments of
1990, Pub. L. No. 101-548, sec. 301, § 112(b), 104 Stat. at 2532-37 (codified at 42
U.S.C.A. § 7412(b)).

309. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(d)(8), 104 Stat. at 2541-42 (codified at 42 U.S.C.A. § 7412(d)(8)).

310. Id. § 112(d)(8)(A), 104 Stat. at 2541 (codified at 42 US.CA.
§ 7412(d)(8)(A)). For new coke ovens, the Administrator is directed to consider
the extremely low-emission Jewell design Thompson nonrecovery coke oven bat-
teries. Id. § 112(d)(8)(A)(ii), 104 Stat. at 2541 (codified at 42 U.S.CA.
§ 7412(d)(8)(A)(ii)). For existing coke oven batteries, the use of sodium silicate
luting compounds to prevent door leaks must be considered. Id. § 112(d)(8)(A)(D),
104 Stat. at 2541 (codified at 42 U.S.C.A. § 7412(d)(8)(a)(i)). A luting compound
is used to pack a joint or coat a surface to make it impervious to gas or liquid. See
Wenster’s NEw COLLEGIATE DicTIONARY (1979). Such compounds are used to seal
leaks through which coke oven gases can escape.

311. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
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trol requirements which take effect so promptly.

To ensure the financial survival of coke ovens, section
112(i)(8) permits coke ovens to defer section 112(f) residual risk
requirements until the year 2020.3** To qualify for the extension,
coke ovens must meet an eight-percent leaking door standard,
and comply with several other requirements specified in section
112(d)(8)(C) within three years of enactment.’*® Facilities receiv-
ing an extension also must meet other specific requirements.®* By
January 1, 1998, the coke oven must comply with LAER stan-
dards as defined in section 171 of the Act.**® Detailed minimum
requirements for the 1998 coke oven LAER standard, including a
three-percent leaking door standard are also provided.®'® EPA is
to update the LAER standard by January 1, 2007, and coke ovens
securing deferral of the section 112(f) standard are required to
comply with this updated LAER standard by the year 2010.%"

E. Title IV: Acid Deposition Control

The CAA was originally designed primarily to address air
quality problems caused by high pollution levels relatively near
the pollution source. It was expected that as long as pollution
levels did not exceed the ambient standards, air quality objectives

§ 112(d)(8)(B), 104 Stat. at 2541 (codified at 42 U.S.C.A. § 7412(d)(8)(B)).

312. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(1)(8), 104 Stat. 2399, 2549-50 (codified at 42 U.S.C.A. § 7412(i)(8) (West
Supp. 1991)).

313. Id.

314. Id. § 112(1)(8)(B), (C), (E), 104 Stat. at 2549-50 (codified at 42 U.S.C.A.
§ 7412(1)(8)(B), (C), (E)).

315. Id. § 112(I)(8)(B)(i), 104 Stat. at 2549 (codified at 42 U.S.C.A.
.m 7412(i)(8)(B)(i)). The LAER standard in § 171 applies to new pollution sources
in nonattainment areas. It is the CAA’s most demanding technology-based pollu-
tion control standard, requiring all coke ovens to use any technology that has been
successfully used on any coke oven. 42 U.S.C. § 7501(3) (1988). This standard
éoﬂ.u_m require existing coke ovens to install the technology just as if they were new
facilities. LAER has never before been applied to existing sources, and might well
require that sources reconfigure to take advantage of the emission reductions
achievable through the Jewell design facilities.

316. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 112(1)(8)(B), 104 Stat. at 2549-50 (codified at 42 U.S.C.A. § 7412(1)(8)(B)).

317. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 11231)(8)(C), 104 Stat. 2399, 2550 (codified at 42 U.S.C.A. § 7412(1)(8)(C) (West
Supp. 1991)).
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ton of SO, pollution in a specified calendar year.**® Allowances
can be used for current emissions, sold, or held in reserve for fu-
ture emission increases.’?” After the program becomes fully effec-
tive in 2000, it will be illegal for any utility unit to release SO,
pollution for which it does not have an allowance.?2®

SO, emission reductions under the program are achieved in
two phases. Phase I seeks to achieve a three to four million ton
reduction by the year 1995. It applies to power plants that are
large (100 megawatts or greater) and especially dirty (emitting 2.5
pounds or more of SO, per million British thermal unit of fossil

fuel consumed).?*® There are 110 power plants affected by phase
H.uwo

The balance of the SO, reductions are to be achieved by the
year 2000 in phase I1.3%* In phase II, all existing utility units re-
ceive allowances and become subject to the prohibition on emit-
ting SO, in excess of the allowances. In general, the allowance
allocations in phase II require the large, dirty units regulated in
phase I to make additional emission reductions,®? require high-
polluting units that are too small to be affected by phase I to
make reductions for the first time,®®* and caps emissions from
clean utility units while providing them with sufficient allowances
to accommodate twenty percent growth.’**

A narrow exception to the year 2000 deadline is established
for units that repower using “clean-coal technologies”—that is,

326. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 402(3), 104 Stat. at 2585 (codified at 42 U.S.C.A. § 7651a(3)).

327. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 403(b), 104 Stat. 2399, 2590-91 (codified at 42 U.S.C.A. § 7651b(b) (West Supp.
1991)). Within eighteen months of the 1990 Amendments’ enactment, EPA must
promulgate regulations governing the transfer of allowances. Id.

328. Id. § 411, 104 Stat. at 2623-24 (codified at 42 U.S.C.A. § 7651j).

329. H.R. Rep. No. 490, supre note 165, at 377.

330. The affected power plants and the allowances allotted to each are statu-
torily listed in Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 404(e) tab. A, 104 Stat. at 2597-601 (codified at 42 U.S.C.A. § 7651c tab. A).

331, Id. § 405, 104 Stat. at 2605-13 (codified at 42 U.S.C.A. § 7651d).

332. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 405(b), 104 Stat. 2399, 2606-07 (codified at 42 U.S.C.A. § 7651d(b) (West Supp.
1991)). ,

333. Id. § 405(c), 104 Stat. at 2607-08 (codified at 42 U.S.C.A. § 7651d(c)).

334, Id. § 405(d)-(f), 104 Stat. at 2608-10 (codified at 42 U.S.C.A.
§ 7651d(d)-(£)).
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build new boilers using new technologies for burning coals
cleanly. These units are allowed a deadline extension until
2004.3%* The repowering extension does not apply to clean-coal
technologies that are used to retrofit, as opposed to rebuild, ex-
isting boilers.®¢

b. The “Greenfield” Cap

A major feature of the allowance system is that all new utility
units must acquire allowances for their emissions by the year
2000 or before commencing operation, whichever is later.’*? This
is the “Greenfield cap” on emissions. The cap assures that the
emission reductions achieved by the year 2000 under this title will
not be eroded in future years as new pollution sources come on
line and add to the nation’s SO, emissions. Under the cap, aggre-
gate national SO, emissions from the utility sector will remain
constant at 8.9 million tons after 2000, because new units will
have to secure allowances from existing sources, which must re-
duce emissions commensurate with new unit growth.

2. Allocation Formulas

Unlike debates in earlier Congresses, the primary acid rain
debate in the 101st Congress was not about whether to control
acid rain or how stringently to do so. President Bush’s insistence
on a ten million ton reduction and a permanent cap on emissions
effectively put that debate to rest.**® Instead, the main debate
was among utilities over how the pool of 8.9 million allowances
would be allocated. High-polluting midwestern utilities argued for
additional allowances on the ground that most of the burden of
the clean up fell to them. Low-polluting utilities in the west and

335, Id. § 409, 104 Stat. at 2619-21 (codified at 42 U.S.C.A. § 7651h).

336. The definition of “repowering” in § 402 requires “replacement of an ex-
isting coal-fired boiler.” Id. § 402(12), 104 Stat. at 2587 (codified at 42 U.S.C.A.
§ 7651a(12)).

337. Clean Air Act Amendments of 1990, Pub: L. No. 101-549, sec. 401,
§ 403(e), 104 Stat. 2399, 2591 (codified at 42 U.8.C.A. § 7651b(e) (West Supp.
1991)).

338. An ironic moment occurred in early in 1990 when the Edison Electric
Institute, the chief lobbying arm of the utility industry, decided to advocate acid
rain controls that closely resembled H.R. 4567 of the 99th Congress. See S\S
notes 456-457 and accompanying text.
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south insisted that “clean” utilities should receive additional al-
lowances as recognition of their past efforts.®*® And literally doz-
ens of utilities pled special cases that, they said, warranted partic-
ularly favorable treatment.

A complex set of allowance formulas resulted from the de-
bate. The basic allowance rules are straightforward. In phase II,
utility units that in 1985 had an emission rate above 1.2 lbs of
SO, per million British thermal unit of fossil fuel consumed (lbs/
mmBtu) generally receive allowances equal to the product of 1.2
Ibs/mmBtu multiplied by the unit’s average fossil fuel consump-
tion over the baseline period of 1985 through 1987.2% Units with
1985 emission rates below 1.2 lbs/mmBtu generally receive al-
lowances equal to the product of their 1985 emission rate multi-
plied by 120% of their baseline fossil fuel consumption.3*

Exceptions to the basic rules are widespread, and in many
cases, inexplicable except by the complex politics through which
the acid rain title was negotiated. Utilities in Florida receive an
additional forty thousand allowances each year.*? A utility in
Ohio receives special treatment because it happens to have
twenty percent of its units controlled by flue gas desulfurization
devices, more than ten percent of its capacity below seventy-five
megawatts (MWe), and large units with “difficult or very difficult
FGD Retrofit Cost Factors.”**® In total, title IV establishes more
than forty different allowance formulas. The plethora of allow-
ance formulas could create an environmental risk. There is a pos-
sibility that if all units received their full allowance allotments,
more than 8.9 million allowances would be awarded annually,
breaking the title IV cap on SO, emissions. The final legislation

339. Electric Utilities Critical of Clean Air Plan, N.Y. Times, Nov. 13, 1989,
at D1, col. 1. -

340. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 405(b)(1), 104 Stat. at 2606 (codified at 42 U.S.C.A. § 7651d(b)(1)). For a more
detailed discussion of the allowance system and the allocation on formula, see
HR. Rep. No. 490, supra note 165, at 315-27.

341, Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 405(d)-(f), 104 Stat. 2399, 2608-10, (codified at 42 U.S.C.A. § 7651d(d)-(f) (West
Supp. 1991)). The extra 20% is to provide a cushion for growth.

342. The allowances are awarded to utilities in any state with an installed
elecirical generating capacity of more than 30,000 kilowatts that experienced more
than a 25% increase in population during the 1980s. Id. § 405(i)(1), 104 Stat. at
2612 (codified at 42 U.S.C.A. § 7651d(i)(1)).

343. Id. § 405(c)(5), 104 Stat. at 2608 (codified at 42 U.S.C.A. § 7651d(c)(5)).
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insures against this possibility by requiring EPA to issue no more
than 8.9 million allowances in the aggregate each year.®** If the
allowances that would otherwise be issued under the terms of the
title exceed 8.9 million, EPA must make pro rata adjustments to
reduce the total to 8.9 million.3*® In effect, this provision-—usually
termed the “ratchet”—guarantees that the special formulas are
funded out of the allowances that would otherwise be awarded to
other utilities and not at the expense of the environment.

a. Reserves and Auctions

The allocation scheme is further complicated by a series of
allowance “reserves” that are used to provide allowances for a va-
riety of purposes. There are three main reserves: one to promote
technological means of SO, control (“scrubbing”) in order to pre-
serve markets for high-sulfur coal,?*® one to fund many of the spe-
cial interest fixes in phase II,**” and one to fund annual auctions
of allowances.?®

The first and second reserves have a similar heritage. The
Bush Administration’s original proposal required the phase I re-
ductions to begin in 1996 and the phase II reductions to begin in
2001.%*° The 1920 Amendments accelerate the phase I and phase
II requirements by one year, to 1995 and 2000, respectively.®s®
The early emission reductions achieved in each of these years are
then placed into two reserves. The 1995 reductions provide bonus
allowances to units that elect to reduce SO, emissions by install-
ing scrubbers.?®s! The 2000 reductions provide bonus allowances to

344. Id. § 403(a), 104 Stat. at 2589 (codified at 42 U.S.C.A. § 7651b(a)).

345, Id.

346. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 301,
§ 404(a)(2), 104 Stat. 2399, 2593 (codified at 42 U.S.C.A. § 7651(a)(2) (West
Supp. 1991)).

347. Id. § 405(a)(2), 104 Stat. at 2605 (codified at 42 U.S.C.A. § 7651d(a)(2)).

348. Id. § 416(b), 104 Stat. at 2627 (codified at 42 U.S.C.A. § 76510(b)).

349. H.R. 3030, 101st Cong. 1st. Sess. §§ 504, 505 (1990) (as introduced).

350. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§§ 404(a)(1), 405(a)(1), 104 Stat. at 2592-93, 2605 (codified at 42 U.S.C.A.
§§ 7651c(a)(1), 7651d(a)(1)).

351. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 404(a)(2), 104 Stat. 2399, 2593 (codified at 42 U.S.C.A. § 7651c(a)(2) (West
Supp. 1991)). The allowances placed in the reserve are to be allocated pursuant to
§ 404(d). Id. Section 404(d) governs extensions granted to units that need addi-
tional time to meet phase I standards. See id. § 404(d), 104 Stat. at 2594-96 (codi-
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fund portions of the allowance formulas in phase II.%5

The third major reserve is funded by withholding 2.8% of the
allowances that would otherwise be allocated under title IV.%53
Some of these allowances are reserved for sale to independent
power producers, which otherwise would have no guaranteed ac-
cess to allowances.*** The remainder are to be auctioned annually
by EPA to promote a market in allowances.®®® The proceeds of
these sales flow back to the utilities that contributed allowances
to the reserve.’®®

b. Relationship of the Allowance Program to Other Clean
Air Act Requirements

A crucial limitation on the allowance program is the contin-
ued applicability of all other provisions of the CAA. A market-
based allowance system can reduce aggregate SO, emissions effec-
tively and at low cost. Its flexibility allows sources with low clean-
up costs to over-control and sell the resulting allowances to
sources with high clean-up costs. The very flexibility that is the
hallmark of the allowance system, however, can pose risks to lo-
calized areas. A unit permitted to release more pollution because
it buys allowances can pose health threats to nearby residents.
Similarly, a unit on the boundary of a national park could
threaten park visibility with its emissions. The 1990 Amendments
address these concerns by superimposing the allowance system on
top of the existing programs in the CAA that protect public
health and preserve air quality in clean air areas. Thus, although
allowances are freely tradeable, they can be used by utilities only
where resulting emissions would not cause a violation of any am-
bient air quality standards or significantly deteriorate air quality
in clean areas.®”

fied at 42 U.S.C.A. § 7651c(d)).
352. Id. § 405(2)(2), 104 Stat. at 2605 (codified at 42 U.S.C.A. § 7651d(a)(2)).
353. Id. § 416(b), 104 Stat. at 2627 (codified at 42 U.S.C.A. § 76510(b)).
354. Id. § 416(c), 104 Stat. at 2627-29 (codified at 42 U.S.C.A. § 76510(c)).
355. Id. § 416(d) 104 Stat. at 2629-30 (codified at 42 U.S.C.A. § 76510(d)).
356. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401,
§ 416(c)(6), (d)(8), 104 Stat. 2399, 2629, 2630 (codified at 42 U.S.C.A.
§ 7651o0(c)(6), (d)(8) (West Supp. 1991)).
357. Id. § 403(f), 104 Stat. at 2591-92 (codified at 42 U.S.C.A. § 7651b(£)).
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3. The Program for Industrial Sources

Roughly twenty-five percent of nationwide SO, emissions
come from industrial SO, sources, such as copper smelters, pulp
and paper mills, and oil refineries.**® In developing its proposal
for a ten million ton SO, reduction, the Bush Administration as-
sumed that these emissions would decline to 5.6 million tons by
2000, a reduction of one million tons from 1980 levels.?® But the
Administration bill did not propose any control program to insure
that these reductions would actually occur.

The 1990 Amendments in effect codify this assumption by
imposing a nationwide cap on industrial SO, emissions, to be en-
forced by a far-reaching grant of authority to EPA. Section 406 of
the Amendments requires EPA to report on industrial SO, emis-
sions every five years.*®® If any of these reports show that indus-
trial SOy emissions will exceed 5.6 million tons, EPA must pro-
mulgate regulations that reduce the emissions to that figure.®

4. The Nitrogen Oxides Reduction Program

Nitrogen oxides emissions are the other major contributor to
acid rain, causing roughly one-third of the acid rain in the east
and more in the west.®> Forty-five percent of these emissions
come from mobile sources,*® which are controlled under title IL
The other fifty-five percent of NO, emissions come from station-
ary sources.’® They are controlled under three programs in the
1990 Amendments. New section 182(f) requires NO, control in
ozone nonattainment areas and ozone transport regions. In these
areas, existing sources must use RACT, and new sources must
meet the LAER standard must also offset emissions.?®®

358. Office of Technology Assessment, supra note 320, at 150.

359. U.S. EPA, Economic Analysis of Title V of the Administration’s Pro-
posed Clean Air Act Amendments (Sept. 1989).

360. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 406, § 401
note, 104 Stat. 2399, 2632-33 (codified at 42 U.S.C.A. § 7651 note (West Supp.
1991)).

361. Id. § 406(b), § 401 note, 104 Stat. at 2633 (codified at 42 U.S.C.A.
§ 7651 note).

362. See Office of Technology Assessment, supra note 320.

363. Id. at 151.

364. Id.

365. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103,
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In addition, section 189(e) mandates control of NO, as a pre-
cursor to PM-10 pollution.*®® For existing sources, major sources
of NO, located in moderate PM-10 nonattainment areas must use
reasonably available control measures,*” and major NO, sources
in serious PM-10 nonattainment areas must use the best available
control measures.**® New major NO, sources in PM-10 nonattain-
ment areas are subject to new source review requirements under
section 173.%%°

Further, title IV establishes controls on NO, emissions from
coal-fired utility units.®’® These requirements are intended to
supplement, not replace, the requirements that are applicable to
NO, sources under other provisions, including sections 182(f) and
189(e). In general, EPA will set emission standards for existing
coal-fired NO, units based on the best retrofit technology.’”
Coal-fired utility units must comply with the NO, requirements
established under title IV at the time they become subject to the
title IV SO, limitations.*” Title IV also directs EPA to revise the
new source performance standards for all fossil-fuel combustion

§ 182(f), 104 Stat. 2399, 2439-40 (codified at 42 U.S.C.A. § 7511a(f) (West Supp.
1991)). See supra notes 165-176 and accompanying text.

366. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 103, §
182(e), 104 Stat. at 2438-39 (codified at 42 U.S.C.A. § 7511a(e)). A discussion of
the PM-10 pollution control program is provided supra notes 202-208 and accom-
panying text.

367. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 105,
§ 189(a)(1)(C), 104 Stat. at 2460-61 (codified at 42 U.S.C.A. § 7513a(a)(1)(C)).

368. Id. § 189(b)(1)(B), 104 Stat. at 2461 (codified at 42 U.S.C.A.
§ 7513a(b)(1)(B)).

369. Id. §8 189(a)(1)(A), (b)(1), 178, 104 Stat. at 2460, 2461, 2415-17 (codified
at 42 U.S.C.A. §§ 7513a(a)(1)(A), (b)(1), 7503).

370. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 401, § 407,
104 Stat. 2399, 2613-15 (codified at 42 U.S.C.A. § 7651f (West Supp. 1991)).

371. Id. § 407(b), 104 Stat. at 2613-14 (codified at 42 U.S.C.A. § 7651f(b)).
The 1990 Amendments set the specific emission rates for tangentially fired boilers
and dry bottom wall-fired boilers. Id. § 407(b)(1), 104 Stat. at 2613-14 (codified at
42 US.C.A. § 7651f(b)(1)). The 1990 Amendments then direct the Administrator
to set standards for wet bottom wall-fired boilers, cyclones, cell burner units, and
all other types of utility boilers. The Administrator must base the emission rates
“on the degree of reduction achievable through the retrofit application of the best
system of continuous emission reduction, taking into account available technology,
costs and energy and environmental impacts . . . .” Id. § 407(b)(2), 104 Stat. at
2614 (codified at 42 U.S.C.A. § 7651f(b)(2)).

372. Id. § 407(a), 104 Stat. at 2613 (codified at 42 U.S.C.A. § 7651f(a)).
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units.*”® The title IV NO, requirements are intended to reduce
NO, emissions by two million tons below 1980 levels.

F. Title VI: Protection of the Stratospheric Ozone Layer

By the fall of 1990, as Congress took the final steps to enact
the 1990 Amendments, stratospheric ozone depletion had moved
from a controversial theory to a scientific certainty.’™* Satellite
monitoring had documented ozone loss over large areas of the
planet,®” a massive seasonal hole larger than the continental
United States had been discovered in the ozone layer over Ant-
arctica,®™® and the first important steps had been taken toward an
international response with adoption in 1987 of the Montreal Pro-
tocol on Substances that Deplete the Ozone Layer (the Montreal
Protocol)®” and its amendments.?’®

Propelled by widespread public concern, Congress estab-
lished a sweeping and aggressive program to reduce and as

373. Id. § 407(c), 104 Stat. at 2614 (codified at 42 U.S.C.A. § 7651f(c)).

374. See Hearing on Stratospheric Ozone Depletion Before the Subcomm. on
Health and the Environment of the House Comm. on Energy and Commerce,
101st Cong., 2d Sess. (1990).

375. Id. at 1.

376. Id. The ozone hole was originally reported in Nature in 1985. Farman,
Gardiner & Schaublin, Seasonal CLOx, NOx Interaction, 315 NaTure 207-10
(1985).

377. 1987 Montreal Protocol on Substances that Deplete the Ozone Layer,
opened for signature Sept. 16, 1987, 26 LL.M. 1541 (1987) (entered into force Jan.
1, 1989). This document is a protocol to the 1985 Vienna Convention for the Pro-
tection of the Ozone Layer, opened for signature Mar. 22, 1985, 26 1.L.M. 1529
(entered into force Sept. 1, 1988). For further discussion of title VI and its inter-
national implications, see Shimberg, Stratospheric Ozone and Climate Protection:
Domestic Legislation and the International Process, 21 Envrr. L. 2175 (1991).

378. Montreal Protocol Parties: Adjustments and Amendments to the Mon-
treal Protocol on Substances that Deplete the Ozone Layer, adopted on June 29,
1990, 30 LL.M. 537 (1991). Congressional debate over the CAA had a major im-
pact on the international negotiations. During the international discussions, the
Bush Administration had initially taken a position opposing inclusion of a phase-
out requirement for methyl chloroform, effectively blocking such a program. How-
ever, passage of the methyl chloroform phase-out requirements in both houses of
Congress in the spring of 1990 convinced the Administration to reverse its position
so that U.S. businesses were not placed at a competitive disadvantage. Pressure
from the Administration became a critical factor in the adoption of a methyl chlo-
roform phase-out program in the London amendments to the Protocol. U.S.
Drops Opposition to CFC Phase Out Fund, Wash. Post, June 16, 1990, at Al, col.
2.
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promptly as possible, eliminate the release of ozone-depleting
chemicals from the United States. This program, in title VI of the
1990 Amendments, includes a phase-out of all ozone-depleting
compounds, as well as recycling requirements, labeling require-
ments, bans of certain nonessential uses, and a program to pro-
mote the development of safe alternatives to ozone-depleting
chemicals.®™

1. The Phase-Out of Ozone-depleting Chemicals

The heart of the ozone protection program is the scheduled
phase-out of the production and consumption of ozone-depleting
chemicals. The more destructive ozone-depleting chemicals, in-
cluding CFCs, halons, methyl chloroform and carbon tetrachlo-
ride, are designated as class I substances.?*® These substances are

379. The title VI program compares favorably with the mandates of the inter-
national program for protection of the ozone layer in the Montreal Protocol, as
revised in London. Like the CAA program, article 2 of the Protocol phases out
most class I substances by 2000. Montreal Protocol on Substances that Deplete
the Ozone Layer, opened for signature Mar, 22, 1985, 26 LLM. 1529, 1541, 1552
(1987) (entered into force Sept. 1988), amended by Montreal Protocol Parties, Ad-
justments and Amendments to the Montreal Protocol on Substances that Deplete
the Ozone Layer, adopted on June 29, 1990, 30 L.L.M. 537 (1991). Title VI phases
out methyl chloroform by 2002. Clean Air Act Amendments of 1990, Pub. L. No.
101-549, sec. 602(a), § 604(a)-(b), 104 Stat. 2399, 2655-56 (codified at 42 U.S.C.A.
§ 7671c(a)-(b) (West Supp. 1991)). However, the Protocol does not phase out
methyl chloroform until 2005. Montreal Protocol Parties, Adjustments and
Amendments to the Montreal Protocol on Substances that Deplete the Ozone
Layer, article 2E, adopted on June 29, 1990, 30 L.L.M. 537, 545 (1991). Further,
the interim reductions required before 2000 under the Protocol are less stringent
than those required under the 1990 Amendments. Compare Clean Air Act Amend-
ments of 1990, Pub. L. No. 101-549, sec. 602, § 604(a) tab. A, 104 Stat. at 2655
(codified at 42 U.S.C.A. § 7671c(a) tab. A) with Montreal Protocol on Substances
that Deplete the Ozone Layer, article 2, 26 LL.M. at 1552-53, amended by Mon-
treal Protocol Parties, Adjustments and Amendments to the Montreal Protocol on
Substances that Deplete the Ozone Layer, adopted on June 29, 1990, 30 LL.M.
537. In addition, unlike the 1990 Amendments, the Protocol does not require re-
cycling of ozone-depleting substances. Finally, and most significantly, the Protocol
does not, at present, include a program addressing the threat to the ozone layer
posed by class II substances. In fact, in adoption of the class II phase-out pro-
gram, Congress sought to promote adoption of an international program to ad-
dress these substances through the Montreal Protocol.

380. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602(a),
§ 602(a), 104 Stat. 2399, 2650-51 (codified at 42 U.S.C.A. § 7671a(a) (West Supp.
1991)).
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placed on an aggressive phase-out schedule that entirely bans
their production by the year 2000, with the exception of methyl
chloroform which is to be phased out by 2002.%! Section 604(a)
establishes a graduated schedule of annual reduction require- .
ments for production and consumption of class I substances that
will continually ratchet down until the complete ban takes
effect.®%?

Other less destructive ozone-depleting chemicals are desig-
nated class II substances.®®® In the short term, many of these sub-
stances may serve as substitutes that facilitate the phase-out of
class I chemicals. In the long term, however, class II substances
also pose a serious risk to the stratosphere, and they too are sub-
ject to a phase-out schedule, albeit one that is more attenuated.3®*
The production of class II substances is to be frozen in the year
2015.%%° The production of class II substances for use in new
equipment is also to be banned in 2015, with the exception that
class II substances may continue to be used in new refrigeration
equipment until the year 2020.%%¢ After 2030, the production and
consumption of class IT substances will be entirely banned.?*

EPA is authorized and directed to expedite the phase-out
schedule for both class I and class II substances if new scientific
information, or new international agreements, warrant more
stringent measures.s®*

b wu. Id. § 604(a) tab. A, 104 Stat. at 2655 (codified at 42 U.S.C.A. § 7671c(a)
tab. A).

382. Id. )

383. Id. § 602(h), 104 Stat. at 2651 (codified at 42 U.S.C.A. § 7671a(b)).

384, Id. sec. 602(a), § 605, 104 Stat. at 2658-60 (codified at 42 U.S.C.A.
§ 7671d).

385. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602(a),
§ 605(b)(1), 104 Stat. 2399, 2659 (codified at 42 U.S.C.A. § 7671d(b)(1) (West
Supp. 1991)). The freeze is against a baseline year selected by EPA.

386. Id. § 605(a), 104 Stat. at 2658-59 (codified at 42 U.S.C.A. § 7671d(a)).
Section 605(a) also permits the use of class II substances that have been used,
recovered, and recycled. Id. § 605(a)(1), 104 Stat. at 2658 (codified at 42 U.S.C.A.
§ 7671d(a)(1)).

387. Id. § 605(b)(2), 104 Stat. at 26592 (codified at 42 U.S.C.A. § 7671d(b)(2)).

388. Id. § 606, 104 Stat. at 2660 (codified at 42 U.S.C.A. § 7671e). Citizens
may petition EPA to promulgate the expedited schedule and EPA must act on
that petition within 180 days. Id. § 606(b), 104 Stat. at 2660 (codified at 42
U.S.C.A. § 7671e(b)).
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2. Recycling, Use, and Disposal

Section 608 establishes a sweeping program to mandate g.m
recycling of class I and II substances, and to require, where possi-
ble, reductions in the use of these substances.®*® By 1992, EPA
must promulgate regulations providing for recycling of class I
substances.?®® Additional regulations, covering class II substances
as well, are to be promulgated within four years of enactment.*
The regulations for class IT substances are to reduce the use and
emission of class I and II substances to the “lowest achievable
level,”%*2 and to “maximize the recapture of such substances.”®*

Section 608 also bans the knowing release or venting of any
class I or II substance into the environment.*** This ban applies,
as well, to substitutes used in place of class I or class II sub-
stances, unless the Administrator determines that venting of the
substitute does not pose a threat to the environment.**®

A separate program is established to assure that the release
of ozone-depleting compounds in the servicing of motor vehicles
is minimized. Effective in 1992 for large service stations, and in
1993 for smaller ones, it will be illegal for repair establishments to
service motor vehicle air conditioners except at facilities using ap-
proved refrigerant recycling equipment operated by trained and
certified personnel.®®®

389. Id. § 608, 104 Stat. at 2661-62 (codified at 42 U.S.C.A. § 7671g).

390. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602(a),
§ 608(a)(1), 104 Stat. at 2661 (codified at 42 U.S.C.A. § 7671g(a)(1) (West Supp.
1991)).

%3. Id. § 608(a)(2), 104 Stat. at 2661 (codified at 42 U.S.C.A. § 7671g(a)(2)).

392. Id. § 608(a)(3)(A), 104 Stat. at 2661 (codified at 42 U.S.C.A.
§ 7671g(a)(3)(A)). .

393. Id. -§ 608(a)(3)(B), 104 Stat. at 2661 (codified at 42 U.S.C.A.
§ 7671g(a)(3)(B)). In implementing these directives, the Administrator is specifi-
cally authorized to require the use of substitutes for listed substances. Id.
§ 608(a)(3), 104 Stat. at 2661 (codified at 42 U.S.C.A. § 7671g(a)(8)).

394, Id. § 608(c), 104 Stat. at 2662 (codified at 42 U.S.C.A. § 7671g(c)).

395. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602(a),
§ 608(c)(2), 104 Stat. 2399, 2662 (codified at 42 U.S.C.A. § 7671g(c)(2) (West
Supp. 1991)). The application of § 608 to substitutes is an effort to assure that
recycling initiatives resulting from the ban on venting, as well as from the oﬁ-.m_.
requirements of § 608, are continued as the nation shifts to substitutes that, Sr_mm
not a threat to the stratosphere, may contribute to global warming or have toxic
qualities.

396. Id. § 609, 104 Stat. at 2662-64 (codified at 42 U.S.C.A. § 7671h). The
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3. Labeling

Thirty months after enactment of the 1990 Amendments, all
products containing a class I substance must be labeled.*®” The
label must be “clearly legible and conspicuous,” and must inform
the consumer that the product contains a chemical that “harms
public health and the environment by destroying ozone in the up-
per atmosphere.”**® Labels will also be required for products con-
taining, or made with, a class II substance once the Administrator
determines that substitutes for the use of the class II substances
are available.®®® Further, all products containing, or made with,
any class I or II substance must be labelled after January 1,
2015400

The labeling requirements are intended to allow consumers
to make informed choices regarding whether to purchase or use
products that cause the release of ozone-depleting substances. It
is hoped that the result will be a consumer shift away from such

1990 Amendments contain other programs to reduce the use of ozone-depleting
compounds. Section 610 bans the sale or distribution in interstate commerce of
nonessential products that release class I substances into the environment. The
ban is effective two years after enactment of the 1990 Amendments, and applies to
products identified. by EPA in regulations due one year after enactment. Id.
§ 610(a)-(b), 104 Stat. at 2664 (codified at 42 U.S.C.A. § 7671i(a)-(b)). Certain
products, such as CFC-propelled party streamers and noise horns, and CFC-con-
taining cleaning fluids for noncommercial electronic and photographic equipment,
are statutorily identified as nonessential. In determining whether a product should
be designated nonessential, EPA is to consider the intended purpose of the prod-
uct, and the technological availability of substitutes, For class I substances, EPA
must also consider “safety, health, and other relevant factors.” Id. § 610(b), 104
Stat. at 2664-65. Effective January 1, 1994, the distribution or sale of other specifi-
cally identified products is banned, including aerosol or pressurized products con-
taining class II substances, and plastic foam products containing or manufactured
with class II substances. Id. § 610(d), 104 Stat. at 2665 (codified at 42 U.S.C.A.
§ 7671i(d)).

897. Id. § 611, 104 Stat. at 2665-66 (codified at 42 U.S.C.A. § 7671j). Label-
ling is required for products made with class I substances effective 30 months
after enactment, unless the Administrator determines that there are no substitute
products or manufacturing processes that do not rely on use of a class I substance.
In addition, all containers used to store class I and class II substances must be
labelled. Id.

398. Id. § 611(b), 104 Stat. at 2665 (codified at 42 U.S.C.A. § 7671j(b)).

399. Id. § 611(c), 104 Stat. at 2665 (codified at 42 U.S.C.A. § 7671j(c)).

400. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602(a),
§ 611(b)-(d), 104 Stat. 2399, 2665-66 (codified at 42 U.S.C.A. § 7671j(b)-(d)(West
Supp. 1991)).



1804 ENVIRONMENTAL LAW [Vol. 21:1721
products, and toward more environmentally benign alternatives.

4. Safe Alternatives

Section 612 establishes a program to assure that class I and
1I substances will be replaced by chemicals, product substitutes,
or alternative manufacturing processes that reduce overall risks
to public health and the environment.*** Within two years of en-
actment, the Administrator is to publish rules prohibiting the use
of alternatives to class I or II substances if those alternatives may
present a risk of health or environmental effects and a safer alter-
native is currently or potentially available.* EPA is to publish a
list of specific uses of substances prohibited under section 612
and a list of substances identified as safe alternatives for specific
uses.*%®

5. International Provisions

Title VI includes several measures to facilitate compliance
with the Montreal Protocol by the United States and by other
nations. These measures include provisions authorizing financial
assistance to help developing nations comply with the Montreal
Protocol,*** and provisions directing EPA to fully implement the
obligations of the United States under the Montreal Protocol.*®
In addition, and perhaps most significantly, section 614(c) directs
the President to immediately prohibit the export of technologies
used to produce class I substances and to prohibit direct or indi-
rect investment in facilities designed to produce class I or class II
substances in nations that are not parties to the Montreal Proto-
col.®¢ All forms of U.S. government assistance to other nations

401. Id. § 612, 104 Stat. at 2667-68 (codified at 42 U.S.C.A. § 7671k).

402. Id. § 612(c), 104 Stat. at 2667 (codified at 42 U.S.C.A. § 7671k(c)).

408. Id. -

404, Id. § 617(b), 104 Stat. at 2670 (codified at 42 U.S.C.A. § 7671p). White
House opposition to such funding assistance was a central reason for U.S. opposi-
tion to efforts to strengthen the Montreal Protocol in early 1990. Eventually,
under intense public pressure, and strong diplomatic pressure from other nations,
the United States agreed to support the aid program. See generally Shimberg,
supra note 377.

405. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 602(a), §
614(b), 104 Stat. 2399, 2668 (codified at 42 U.S.C.A. § 7671m(b) (West Supp.

1991)).
406. Id. § 614(c)(1)-(2), 104 Stat. at 2668-69 (codified at 42 U.S.C.A.
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for the purpose of producing any class I substance are also
banned.**

G. Titles V and VII: Permits and Enforcement

Titles V and VII of the 1990 Amendments establish impor-
tant new programs for permitting and enforcement. Together,
they erect a new regulatory infrastructure for implementing the
mcwm_.hmsmg requirements of the CAA. They promise to make the
requirements of the CAA far more certain and enforceable than
ever before.

1. The Permit Program

H..Em V of the 1990 Amendments establishes a comprehensive
permit program for stationary sources. It effects a major change
m.oB.mEmﬁEm practice. Under the pre-1990 CAA, air pollution
permits were required in only two circumstances: in nonattain-
ment areas, new industrial sources with annual emissions above
100 .noum were required to obtain permits under section 173;%s
m.bm in attainment areas, new industrial sources with annual emis-
sions above 250 tons (plus a limited list of new sources with an-

nual emissions above 100 tons) were required to obtain permits
under section 165,49 .

By contrast, title V expands the permitting requirements of
er.m CAA dramatically. It requires all major sources to obtain per-
mits m.@E state air pollution agencies, regardless of whether the
source is a new source or an existing source.**° The term “major

§ 7671m(c)(1)-(2)).
407. Id. § 614(c)(3), 104 Stat. at 2669 difi
§ T6TIm() (codified at 42 U.S.C.A,
408. CAA §§ 172, 173,42 US.C §§ 7502, 7503 (1988), amended b i
R A S.C. 3 y y Clean Air
Act Amendments of 1990, Pub. L. No. 101-549, sec. 102(b), (c), §§ 172, 173, 104
Stat. at 2412-17 (codified at 42 U.S.C.A. §§ 7502, 7503).
) Ac.m. .O>> w .Hmm, 42 U.S.C. § 7475. This permitting program applied to “ma-
jor mB&Em facilities,” a term defined in § 169(1), 42 U.S.C. § 7479(1), amended
by Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 305(b), § 169(1)
104 Stat. at 2583 (codified at 42 U.S.C.A. § 7479). ~
410. Clean Air Act Amendments of 1990, Pub. L. No. 101-549
A . L. X -649, sec. 501,
§ 502(a), Ho.% Stat. 2399, 2635-36 (codified at 42 U.S.C.A. § 7661a(a) (West Supp.
1991)). .m@nrou 502(a) provides that the Administrator is not authorized to exempt
any major source from the permit requirements of title V. Id.
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source” is defined broadly to include all sources with annual
emissions of ten or more tons of any hazardous air pollutant, and
all other sources with annual emissions of 100 or more tons of any
air pollutant.*! In nonattainment areas and ozone transport re-
gions under part D, sources with annual emissions of seventy,
fifty, twenty-five, or ten tons may also be considered major
sources, depending upon the pollutant involved and the classifica-
tion of the area.*'?

If the state fails to implement the required permit program,
it is subject to mandatory sanctions.® In each such case, EPA

411. Id. § 501(2), 104 Stat. at 2635 (codified at 42 U.S.C.A. § 7661(2)). CAA
§ 501(2) provides that the term “major source” includes sources that fit within
definitions of that term provided in § 112, § 302, and part D of title 1. Section
112(a)(1) provides that a major source is any source emitting, or with potential to
emit, 10 tons of any listed hazardous air pollutant or 25 tons of any combination
of hazardous air pollutant listed in § 112(b). Id. § 112(a)(1), (b)(1), 104 Stat. at
9531, 2532-35 (codified at 42 U.S.C.A. § 7412(a)(1), (b)(1)). Section 302(j) pro-
vides that a major source is a source emitting more than 100 tons of any air pollu-
tant. 42 U.S.C. § 7602() (1988).

412. The ozone subpart in part D of title I establishes a graduated system in
which sources of 50, 25 or 10 tons are considered major sources in serious, severe,
and extreme ozone nonattainment areas, respectively. Clean Air Act Amendments
of 1990, Pub. L. No. 101-549, sec. 103, § 182(c), (d), (e), 104 Stat. at 2431, 2436-37,
9438 (codified at 42 U.S.C.A. § 7511a(c), (d), (e)). Other provisions of part D es-
tablish reduced thresholds for specific areas. Id. § 184(b)(2), 104 Stat. at 2449
(codified at 42 U.S.C.A. § 7511c(b)(2)) (defining major source within ozone trans-
port regions as a source that emits or has the potential to emit 50 tons per year of
VOCs); id. sec. 104, § 187(c)(1), 104 Stat. at 2456-57 (codified at 42 U.S.C.A.
§ 7412a{c)(1)) (defining major sources in CO nonattainment areas as any source
that emits or has the potential to emit 50 tons per year of CO); id. sec. 105,
§ 189(b)(3), 104 Stat. at 2461 (codified at 42 U.S.C.A. § 7513a(b)(3)) (defining
major sources in serious PM-10 areas as any source that emits or has the potential
to emit 70 tons per year of PM-10).

In addition, the permit program applies to small “area” sources regulated
under new § 112 and small sources regulated under § 111. Id. sec. 501, § 502(a),
104 Stat. at 2635-36 (codified at 42 U.8.C.A. § 7661a(a)). EPA may by rule ex-
empt these sources from the permit program, if EPA determines that compliance
would be impracticable or unnecessarily burdensome. Id. Somewhat modified per-
mitting procedures apply to many small sources under § 507. Id. § 507, 104 Stat.
at 2645-48 (codified at 42 U.S.C.A. § 7661f).

For a further discussion of title V’s requirements, see Williamson, Fitting Ti-
tle V into the Clean Air Act: Implementing the New Operating Permit Program,
91 EnvrL. L. 2085 (1991); Copeland, Comprehensive Clean Air and Clean Water
Permits: Is the Glass Still Just Half Full?, 21 ExvrL. L. 2135 (1991).

413. If the state fails to submit a permit program or if EPA disapproves the
program, EPA must impose sanctions no later than 18 months after the date re-
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also is required to establish a federal permit program for the
state.*™*

_.H.WQ permit program must be self-funding. Section 502(b)(3)
requires states to collect emission fees from permitted sources.
These user fees collected from permitted sources are to pay for
the cost of the program.+'®

The expanded permit program established in title V has
three fundamental objectives. First, the permit process serves to
apply the substantive requirements of the CAA to individual
sources. In some cases, such as MACT standards under section
HH.M“ this should be a straightforward matter of incorporating ap-
plicable emission standards promulgated by EPA in nationwide
nwmc_mﬁowmm; However, in other cases, it will require the permit-
ting authority to make case-by-case determinations under a gen-
eral narrative standard. For instance, under section 182(b)(2), all
Bom..wumnm, serious, severe, and extreme nonattainment areas must
require all major sources to implement RACT.#? In cases where

quired for program submission. Clean Air Act Amendments of 1990,
101-549, sec. 501, § 502(d)(2), 104 Stat. at 2639 (codified at .M:JW.M“OZM.
§ 7661a(d)(2)). The applicable sanctions are the same as those that apply csn.ﬂmn.
part D when a state fails to submit, or EPA disapproves, a SIP. Id. (incorporating
by uw»_mugcm the sanctions authorized in id. sec. 102(g), § 179, 104 Stat. at 2420-23
{codified at 42 U.S.C.A. § 7509)). EPA must either cut off highway funds through-
out m»m. noncomplying area or if the program deficiencies relate specifically to
nonattainment requirements, impose increased offset ratios for new sources. Id,
sec. 102(g), § 179, 104 Stat. at 2420-23 (codified at 42 U.S.C.A. § 7509). .
414. If the sanctions do not bring the state into compliance, EPA must pro-
mulgate a federal permit program in full compliance with title V. Clean Air Act
gmntm.sam of 1990, Pub. L. No. 101-549, sec. 501, § 502(d)(3), 104 Stat. 2399,
2639 (codified m« 42 U.S.C.A. § 7661a(d)(8) (West Supp. 1991)). The federal ?.o..
gram must be in effect two years after the date required for submission of the
state program. Id.
415. Id. § 502(b)(3), 104 Stat. at 2636-37 (codified at 42 U.S.C.A
§ 7661a(b)(3)). The fee amount is to be $25 per ton of pollutant, and is to be cm.mm.
to support administration and enforcement of the permit program. Id. The permit
fees should raise roughly $300 million annually for state air pollution programs.
me.ﬁ.w programs are expected to incur yearly program expenditures of some $600
MMMQF M.o.“.mvrﬂwm mMoMMmammaon between William Becker, Executive Director
e and Territori ir Polluti ini ,
e . 5 oo ution Program Administrators and Gregory Wet-
416. Clean Air Act Amendments of 1990, Pub. L. No. -
§ 112(d), 104 Stat. at 2539-42 (codified at 42 U.S.C.A. § QBSNAMWH. 240, sec. 301,
417. Id. sec. 103, § 182(b)(2), 104 Stat. at 2430 (codified at 42 U.S.C.A.
§ 7511a(b)(2)). Section 182(b)(2) governs the contents of SIPs for moderate
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there are no relevant EPA guidelines or SIP requirements, the
permitting authority must use the permitting process to deter-
mine the required level of emissions control.

Second, the permit process establishes monitoring wsm. re-
porting requirements for assessing compliance. Under mzdmmoﬁ.osm
504(a) and 504(c), each permit must require the source to Bo.b%ow.
its compliance status and to report the results to the permitting
authority at least every six months.*'® As a result, for the mﬂﬁ
time in the history of the CAA, the states, EPA, and .ﬁrw m:.:o:o
will know when sources are meeting their emission limitations,
and when they are not.

Finally, the permit program provides increased ovvogﬁmﬁ.ﬁmm
for citizen involvement.*® State permit programs must ?..oSmm
any person the opportunity to comment on Eo@o%.m permit ac-
tions,*2° to seek review in state court of the final action,*** and to
obtain court orders compelling the permitting authority to take
final action on permit applications.*?? In addition, any person
may petition EPA to object to a proposed state permit that does
not meet the requirements of the CAA. EPA Bcwe. act on mcn.w
petitions within sixty days. If EPA denies the petition, ﬁumnvoﬁ,
tioner may seek judicial review in federal appellate courts.**

nonattainment areas. Its requirements are incorporated into the SIP requirements
for serious, severe, and extreme nonattainment areas by id. § 182(c), (d), (e), 104
Stat. at 2431, 2436-37, 2438 (codified at 42 U.S.C.A. § 7511a(c), (d), (e)).

418. Id. § 504(a), (c), 104 Stat. at 2642 (codified at 42 U.S.C.A. § 7661c(a),
onv.ﬁm. Title V also extends the opportunities for public participation to cﬁrm.a
states. Any state within 50 miles of a source and any contiguous state .éwcmm air
quality may be affected must receive notification of the proposed permit for that
source. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 501,
§ 505(a)(2), 104 Stat. 2399, 2643 (codified at 42 G.m.G..>.. § qmm:H&meW (West
Supp. 1991)). Further, because states are within the definition om.. person .E_mmn
CAA § 302(e), 42 U.S.C. § 7603(e) (1988), any state ?wwmagu within 50 Bzom. or
not) may use the opportunities for public participation to e.w%gmm UmuB;.w.
Thus, a state may use the § 505(b)(2) process to challenge permits at EPA and in
court. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 501,
§ 505(b)(2), 104 Stat. at 2643-44 (codified at 42 U.S.C.A. § 7511a(b)(2)).

420. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 501,
§ 502(b)(6), 104 Stat. at 2638 (codified at 42 U.S.C.A. § 7661a(b)(6)). )

421, Id.

422, Id. § 502(b)(7), 104 Stat. at 2638 (codified at 42 U.S.C.A. § 7661a(b)(7)).

493. Id. § 505(b)(2), 104 Stat. at 2643-44 (codified at 42 US.CA.
§ 7661d(b)(2)).
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2. New Enforcement Authorities

As a complement to the new permitting requirements, title
VII of the 1920 Amendments comprehensively revises the en-
forcement authorities of the CAA. The new provisions give EPA
authority to assess civil penalties, stiffen criminal penalties, and
expand the authority and effectiveness of citizen suits.

The most important reforms in title VII of the 1990 Amend-
ments are the changes to the CAA citizen suit provision—section
304.** The pre-1990 CAA allowed citizens to commence civil ac-
tions against “any person . . . who is alleged to be in violation of
- - . an emission standard” under the CAA.%25 However, citizens
brought few actions under this authority. The pre-1990 CAA did
not require sources to report on their compliance status, so it
proved difficult for citizens to assess—let alone prove in
court—whether regulated sources complied with applicable emis-
sion standards.**® In addition, citizens could seek only injunctive
relief under pre-1990 CAA section 304.**" Citizens thus lacked the
ability to seek civil fines, which would have increased the leverage
that citizens could bring to bear in enforcement actions.

The 1990 Amendments correct both of these problems. First,
the permit program requires sources to report regularly on their
compliance status.*2® These reports will provide readily accessible
information that citizens can use to determine the compliance
status of sources. In addition, the 1990 Amendments for the first
time authorize citizens to seek civil fines. The majority of these
fines will be placed into the U.S. Treasury for EPA to use in en-
forcing the CAA.**® However, under new section 304(g)(2), up to

424. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 707, § 304,
104 Stat. 2399, 2682-84 (codified at 42 US.C.A. § 7604 (West Supp. 1991)).

425, CAA § 304(a)(1), 42 U.S.C. § 7604(a)(1) (1988), amended by Clean Air
Act Amendments of 1990, Pub. L. No. 101-549, sec. 707(g), § 304(a)(1), 104 Stat.
at 2683 (codified at 42 U.S.C.A. § 7604(a)(1)).

426. See Buente, supra note 92.

427. CAA § 304(a), 42 U.S.C. § 7604(a) (1988), amended by Clean Air Act
Amendments of 1990, Pub. L. No. 101-549, sec. 707(a), § 304(a), 104 Stat. at 2682
(codified at 42 U.S.C.A. § 7604(a)).

428. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 501,
§ 504(a), 104 Stat. at 2642 (codified at 42 U.S.C.A. § 7661c(a)).

429. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 707(b),
§ 304(g)(1), 104 Stat. 2399, 2682 (codified at 42 U.S.C.A. § 7604(g)(1) (West
Supp. 1991)). .
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one hundred thousand dollars of any civil fines awarded by the
court may be devoted to “mitigation projects which are consistent
with the Act and enhance the public health or the environ-
ment.”** The capacity of citizens to seek civil fines should have a
substantial practical impact. It gives violators large incentives to
settle citizen suits expeditiously, and it gives all sources impor-
tant incentives to avoid violations in the first place.**!

The 1990 Amendments also increase EPA’s enforcement au-
thority. The most important innovation is authority for EPA to
assess civil fines administratively under new section 113(d). For
the first time, EPA can levy fines of up to two hundred thousand
dollars without initiating a court proceeding.***

In addition, the 1990 Amendments expand criminal enforce-
ment authorities. Certain knowing violations of the CAA are now
punishable as felonies.**® New criminal sanctions are created for
illegal negligent and intentional releases of hazardous air pollu-

430. Id. § 304(2)(2), 104 Stat. at 2682-83 (codified at 42 U.S.C.A.
§ 7604(g){2)).

431. A major aspect of the new citizen authority to seek civil fines is explicit
authority to seck fines for past violations. A 1987 decision of the Supreme Court
in Gwaltney of Smithfield Ltd. v. Chesapeake Bay Found., Inc., 484 USs. 49
(1987), limited the ability of citizens to seek civil fines under the Clean Water Act
to cases where the citizen can allege ongoing violations. The 1990 Amendments
reject this limitation. Instead, new § 304 provides that citizens can seek civil fines
for a past violation so long as the violation has been “repeated.” Clean Air Act
Amendments of 1990, Pub. L. No. 101-549, sec. 707(g), § 304(a), 104 Stat. at 2683
(codified at 42 U.S.C.A. § 7604(g)). Thus, the intent is that if a violation has oc-
curred more than once, citizens may seek civil fines.

For contrasting views on the application of Gwaltney to the new § 304, see
Buente, supre note 92, at 2234, 2237; Alushin, supra note 92, at 2227-28. Presi-
dent’s Statement on Signing the Bill Amending the Clean Air Act, 26 WEBKLY
Cowme. Pres. Doc. 1824, 1825 (Nov. 15, 1990) (“Congress has codified the Supreme
Court’s interpretation of [the citizen suit provision] in the Gwaltney case.”).

4392, Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 701,
§ 118(d)(1), 104 Stat. at 2677 (codified at 42 U.S.C.A. § 7413(d)(1)). In general,
EPA must assess the penalties within one year of the first day of violation. How-
ever, if the Administrator and the Attorney General concur that higher civil pen-
alties and longer violations are appropriate, EPA can proceed to assess the penal-
ties. Id. EPA must provide notice, an opportunity for hearing, and reasonable
discovery. Id. § 113(d)(2)(A), 104 Stat. at 2677-78 (codified at 42 US.CA.
§ 7413(d)(2)(A)).

433. Id. § 113(c)(1), 104 Stat. at 2675 (codified at 42 U.S.C.A. § 7413(c)(1)).
For more detailed explanation of the new criminal enforcement provisions, see
Alushin, supra note 92, at 2218-22.
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tants.*** New criminal sanctions are also created for omitting ma-
terial information in required reports or failing to report.*®

VI Sizing Up THE 1990 AMENDMENTS

To fairly assess the 1990 Amendments is it necessary to take
a long-term perspective—to evaluate how the 1990 Amendments
measure against the proposals that were the focus of the decade-
long clean air debate. Probably the most striking feature of the
legislation is its broad scope. Surprisingly, given the vigor of
industry opposition to new controls through the long clean air
battle, the 1990 Amendments include programs to address each of
the environmental issues debated through the 1980s. Discrete and
extensive new programs are included to grapple with high
ambient pollution levels (urban and regional smog), hazardous air
pollution, acid rain, and depletion of the stratospheric ozone
layer. Each of these programs is tailored to the problem it seeks
to address, and each is quite different in its approach.

However, the central questions is, of course, not just whether
the problems will be addressed, but whether they will be ad-
dressed effectively. This is not an easy issue to evaluate. Once
again, it is instructive to look for comparison to the most aggres-
sive proposals debated in earlier Congresses. In this case, the his-
torical record tells a striking tale. Despite the fact that they are
the product of extensive negotiations and compromise, the new
programs in the 1990 Amendments have comparable or greater
stringency than the controversial legislative proposals under de-
bate, and vehemently opposed by industry, throughout the 1980s.
Remarkably, in many areas, the 1990 Amendments actually sur-
pass in scope and stringency the earlier proposals.*3¢

434. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec. 701,
§ 113(c)(3)-(5), 104 Stat. 2399, 2675-77 (codified at 42 U.S.C.A. § 7413(c)(3)-(5)
(West Supp. 1991)).

435. Id. § 113(d)(2), 104 Stat. at 2675 (codified at 42 U.S.C.A. § 7513(d)(2)).

436. In fact, many of the Amendments’ strongest features appeared for the
first time in the final two years of debate. Key elements that originated only in the
last two-year Congressional cycle include: requirements for the reformulation of
gasoline, mandates for the development of clean fuel vehicles in fleets and Califor-
nia, the cap on SO, emissions, requirements to reformulate consumer and com-
mercial products to reduce emissions, directives for the control of area sources of
air toxics, and the new permit and enforcement provisions.
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Probably the best example of this surprising turn is the mo-
bile source program, which historically has been a source of great
controversy. In the 100th Congress, Representative Waxman
joined with Representative Jerry Lewis (R. Cal.) to introduce
H.R. 3054, which at that time was the most comprehensive propo-
sal ever introduced to strengthen mobile source controls. Its ma-
jor components were tier 1 tailpipe standards for passenger cars,
mandatory onboard vapor recovery to capture refueling emis-
sions, reduced fuel volatility, a rudimentary program for clean-
fuel vehicles, and controls on nonroad vehicles.**”

The debate over H.R. 3054 was fierce. Motor vehicle manu-
facturers argued that “achievement of the mobile source require-
ments in H.R. 3054 is simply beyond the reach of any known or
envisioned technology.”*** OQil companies called the legislation
“cumbersome, expensive, and unworkable” and argued that it
could “trigger economic downturns in many areas.”*%® Ultimately,
H.R. 3054 met the same fate as the range of clean air proposals in
the 1980s. It died in Committee because of industry opposition.
As a result, the 100th Congress ended with no action on clean air.

Yet, in retrospect, the motor vehicle control requirements of
H.R. 3054 seem almost unambitious. Unlike the 1990 Amend-
ments, H.R. 3054 did not require reformulation of gasoline**® or
the use of oxygenated fuels.** H.R. 3054 did not establish tier II
tailpipe standards for passenger cars,** did not comprehensively
tighten tailpipe standards for light-duty trucks,**® did not regu-

437. H.R. 3054, 100th Cong., lst Sess., title II (1987) (introduced July 29,
1987).

438. Clean Air Standards: Hearing on Clean Air Act Amendments Before
the Subcomm, on Health and the Environment of the House Comm. on Energy
and Commerce, 100th Cong., 1st Sess. 254 (1987) (testimony of Donald R. Buist,
Ford Motor Company).

439. Id. at 327 (testimony of William F. O’Keefe, American Petroleum
Institute).

440. Compare Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec.
219, § 211(k), 104 Stat. 2399, 2492-97 (codified at 42 US.CA. § 7545(k) (West
Supp. 1991)).

441, Compare id. § 211(m), 104 Stat. at 9498-500 (codified at 42 U.S.C.A.
§ 7545(m)).

442. Compare id. sec. 203(a), § 2023), 104 Stat. at 2476-78 (codified at 42
U.S.C.A. § 7521(3)).

443. Compare id. § 202(h), 104 Stat. at 2475-76 (codified at 42 U.S.C.A.
§ 7521(h)).
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late cold-temperature motor vehicle emissions,*** and did not re-
quire controls on evaporative emissions and running losses*® or
the use of onboard emission control diagnostic systems.**¢ Nor did
H.R. 3054 extend durability requirements to ten years or one
hundred thousand miles,**” or establish a program to control toxic
emissions from motor vehicles.**®

It is also true that, in comparison to prior legislative propos-
als, the 1990 Amendments include far more aggressive stationary
source programs for the control of smog. The leading proposal for
control of urban smog in the House prior to the 101st Congress
was, once again, H.R. 3054.4%® Although it had more aggressive
attainment deadlines than the smog program in the 1990 Amend-
ments, its regulatory reach was far more limited. Its ozone provi-
sions, for instance, did not regulate small existing VOC sources,**
did not mandate reformulation of consumer and commercial
products,*®* and did not regulate existing sources of NO,.*** Also,
unlike the 1990 Amendments, H.R. 3054 did not comprehensively
strengthen transportation planning requirements in nonattain-
ment areas.®®® Finally, H.R. 3054 included no standards for new
and existing sources of PM-10. In fact, H.R. 3054 did not contain
a program for achievement of the PM-10 standard.***

444. Compare id. § 202(j), 104 Stat. at 2479-80 (codified at 42 U.S.C.A.
§ 75213)).

445, Compare Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec.
205, § 202(k), 104 Stat. 2399, 2480 (codified at 42 U.S.C.A. § 7521(k) (West Supp.
1991)).

446. Compare id. sec. 207(a), § 202(m), 104 Stat. at 2481-82 (codified at 42
U.S.C.A. § 7521(m)).

447, Compare id. sec. 203(b), § 202(d), 104 Stat. at 2478 (codified at 42
U.S.C.A. § 7521(d)).

§ 7 vavcoaﬁawm id. sec. 206, § 202(1), 104 Stat. at 2481 (codified at 42 U.S.C.A.
521(1)).

449. H.R. 3054, 100th Cong., title I (introduced July 29, 1987).

450. Compare Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec.
103, § 182(c), (d), (e), 104 Stat. 2399, 2431, 2436-37, 2438 (codified at 42 U.S.C.A.
§ 7511a(c), (d), (e) (West Supp. 1991)).

451. Compare id. § 183(e), 104 Stat. at 2444-47 (codified at 42 U.S.C.A.
§ 7511b(e)).

452. Compare id. § 182(f), 104 Stat. at 2439-40 (codified at 42 U.S.C.A.
§ 7511a(f)).

453. Compare id. secs. 101(f), 103, §§ 176(c), 182(c)(5), (d)(1), 104 Stat. at
2409-12, 2435, 2437 (codified at 42 U.S.C.A. § 7506(c), 7511a(c)(5), (d)(1)).

454. Compare id. sec. 105(a), §§ 188-190, 104 Stat. at 2458-62 (codified at 42
U.S.C.A. §§ 7513-7513b).
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A similar analysis applies to other major titles in the 1990
Amendments. In the case of acid rain, the environmentalists’
leading proposal prior to the 101st Congress had been H.R. 4567,
which was successfully killed in the 99th Congress by a multimil-
lion doliar utility industry lobbying campaign.*®® Yet, unlike the
1990 Amendments, H.R. 4567 contained no permanent cap on
SO, emissions by either utilities or industrial sources.**® In fact,
H.R. 4567 looked so attractive to the utility industry in compari-
son to the 1990 Amendments that in the fall of 1989, in perhaps
the most ironic moment of the clean air debate, the Edison Elec-
tric Institute actually urged Congress to reject the 1990 Amend-
ments’ acid rain program, and adopt instead a substitute program
which, in essence, resurrected H.R. 4567.4%7

The case can also be made with regard to hazardous air pol-
lution, although it is somewhat less clear. The leading proposal
for control of toxic emissions in the House prior to the 101st Con-
gress was H.R. 2576 of the 99th Congress.*®® H.R. 2576 imposed
extremely stringent emissions standards for industrial sources,
but its proposals for control of emissions of hazardous air pollu-
tants applied to fewer than half of the pollutants covered by the
1990 Amendments. And, unlike the 1990 Amendments, it had no
special programs for the control of hazardous air pollutants from
small area sources, the control of incinerator emissions, or the
protection of the Great Lakes.*®

Along the same lines, there is the regime for protection of the
stratospheric ozone layer in title VI of the 1990 Amendments.
The leading proposal for control of stratospheric ozone depletion
in the House prior to the 101st Congress was H.R. 2036 of the
100th Congress.*®® However, H.R. 2036 contained no provisions
other than a phase out of CFCs and other class I substances. Un-
like the 1990 Amendments, it did not require EPA to set emission
standards applicable to persons that use ozone-depleting sub-
stances, or ban the venting of such substances.*®* It did not man-

455, See supra notes 22-23 and accompanying text.

456, H.R. 4567, 99th Cong., 2d Sess. (1986) (introduced Apr. 10, 1986).

4517, Edison Elec. Inst., Proposed Amendments to Title V (Oct. 31, 1989).

458, H.R. 2576, 99th Cong., 1st Sess. (1985) (introduced May 22, 1985).

459, Id.

460. H.R. 2036, 100th Cong., 1st Sess. (1987) (introduced Apr. 9, 1987).

461. Compare Clean Air Act Amendments of 1990, Pub. L. No. 101-549, sec.
602(a), § 608(b)-(c), 104 Stat. 2399, 2662 (codified at 42 U.S.C.A. § 7671g(b)-(c)
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date recycling*®® or establish labeling requirements.*®® Nor did it
contain a program to phase-out the use of hydrochlorofluoro-
carbons and other class IT substances that may be used as short
term replacements for CFCs, but pose a long term threat to the
stratosphere.*®*

Similarly, the comprehensive permit program in title V of the
1990 Amendments simply had no counterpart in any earlier legis-
lative proposals. Nor had any earlier legislative proposal ex-
panded the reach of citizen suits and bolstered enforcement au-
thority as significantly as the 1990 Amendments.

What, then, did industry achieve as a result of the millions of
dollars spent lobbying, and the years of aggressive opposition to
clean air proposals? Mainly delay, it seems. If H.R. 3054 had been
enacted as introduced, automobile manufacturers would have had
to comply fully with tier I tailpipe standards by model year 1992,
as opposed to the phase-in schedule in the 1990 Amendments
that begins two model years later. If H.R. 4567 had been enacted
as introduced, utilities would have had to cut their SO, emissions
three years earlier than required in the 1990 Amendments (but
would have faced no emission cap). Likewise, the 1990 Amend-
ments extended attainment deadlines for smoggy cities, compli-
ance deadlines for toxic sources, and the phase-out deadline for
production of CFCs.

But as the above comparison of the 1990 Amendments with
earlier legislative proposals starkly demonstrates, this delay had a
steep price. As the clean air debate dragged on, the deficiencies of
the pre-1990 CAA became more apparent. The public’s demand
for a clean air bill became stronger, and the legislative proposals
became broader and more stringent. The cycle of escalation fi-
nally ended with the passage of the 1990 Amendments.

The 1990 Amendments were too long in coming and, regret-
tably, the long debate stalled much-needed reforms and delayed
protection of public health and the environment. Yet, in the end,

(West Supp. 1991)).

462. Compare id. § 608(a), 104 Stat. at 2661 (codified at 42 U.S.C.A.
§ .7671g(a)).

463. Compare id. § 611, 104 Stat. at 2665-66 (codified at 42 U.S.C.A.
§ 7671j). :

464, Compare id. § 605, 104 Stat. at 2658-60 (codified at 42 U.S.C.A.
§ 7671d). -
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the scope and depth of the 1990 Amendments exceeds even our
most optimistic expectations from earlier years. While there is
every indication that the legislation finally passed was worth the
wait, the real test, once again, will be its success in reducing or
eliminating the range of pressing public health and environmental
problems it was designed to address. Thus, it will be many years
before we can definitely evaluate the true effectiveness of the
1990 Amendments.

In the meantime, proponents of clean air must do far more
than sit back and wait. EPA faces an arduous implementation ef-
fort that will be made more difficult by pressures from affected
industries, and interference from hostile sectors of the Adminis-
tration.*®® Vigilant and aggressive oversight will be needed to as-
sure that the law is implemented as Congress intended, despite
industry pressures on EPA. Also, Congress must stand ready to
legislate further if required to assure that the 1990 Amendments’
objectives are achieved. The fight for clean air is not over, but we
have accomplished a great deal in mapping out a detailed and
enforceable plan of attack.

465. See Implementation of the Clean Air Act, Hearings Before the Sub-
comm. on Health and the Environment of the Comm. on Energy and Commerce,
102d Cong., 1st Sess. (1991). At this hearing, subcommittee members expressed
concern about interference with EPA rule makings by the White House Office
Management and Budget, and the White House Counsel on Competitiveness. See
also Latin, Regulatory Failure, Administrative Incentives, and the New Clean
Air Act, 21 EnvrL. L. 1649 (1991); Oren, The Clean Air Act Amendments of 1990:
A Bridge to the Future?, 21 EnvrL. L. 1819 (1991).
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